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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 14,560) 


In re SHERMAN FITZGERALD, d/b/a SHER-VON Dairy. AMA 
Docket No. M 136-6. Decided May 8, 1972. 


Leasing arrangements—“Evidence”—Producer-handler status not established 
Order No. 136 


Where reliable documentary evidence in support of petitioner’s alleged “pro- 
ducer-handler” status was lacking, the market administrator’s deter- 
mination, based on the matters submitted to or discovered by him, is 
upheld; that is, petitioner was not a producer-handler exempted from 
payment obligations under the order where petitioner because of his 
leasing arrangements had no control of or interest in the milk production 
facilities involved and had no risk with respect thereto, and concluding 
that petitioner was a “handler” operating a pool plant under the order 
during the period involved. 


Petitioner pro se. 
John H. Sandor for respondent. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
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September 18, 1970, by Sherman Fitzgerald, doing business as 
Sher-Von Dairy, involving the validity of obligations imposed 
against him as owing to the producer-settlement and administra- 
tive assessment funds under Order No. 136, as amended, issued 
under the act and regulating the handling of milk in the Great 
Basin marketing area. Petitioner contests mainly the determina- 
tion of the market administrator for the order that he did not 
qualify as a “producer-handler” exempted from regulation under 
the order and that, therefore, petitioner was a “handler” operat- 
ing a pool plant under the order. The Deputy Administrator, 
Consumer and Marketing Service, filed an answer October 8, 1970, 
upholding the market administrator’s determination with respect 
to petitioner’s status under the order and the charges resulting 
therefrom. 


A prehearing conference was held December 22, 1970, in Salt 
Lake City, Utah, and a report of such conference was filed 
December 23, 1970. As the result of requests by the parties, the 
oral hearing herein was not held until August 11, 1971, in Salt 
Lake City, Utah, before Herbert L. Perlman, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture. At the hearing, petitioner was represented by Lowell V. 
Summerhays, Attorney at Law, Salt Lake City, Utah, and re- 
spondent was represented by John H. Sandor, Office of the General 
Counsel, United States Department of Agriculture. After the 
hearing, the parties filed briefs. 


The hearing examiner issued a recommended decision and order 
to the effect that the petition be dismissed. Mr. Summerhays 
filed a document effective April 8, 1972, withdrawing from the 
proceeding as counsel for petitioner. Petitioner (pro se) filed 
exceptions to the hearing examiner’s recommendations. The 
hearing examiner made no revision in his report as the result of 
the exceptions filed. 


We have thoroughly examined the entire record including peti- 
tioner’s exceptions (which contain statements of facts not in 
evidence) and we conclude that the hearing examiner has cor- 
rectly ruled upon the issues in the proceeding. 


Accordingly, the hearing examiner’s recommended decision and 
proposed order are adopted as the final decision and order herein. 
The petition is, therefore, dismissed. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
September 18, 1970, by Sherman Fitzgerald, doing business as 
Sher-Von Dairy, involving, in effect, the validity of obligations 
imposed against him as owing to the producer-settlement and 
administrative assessment funds under Order No. 136, as amended, 
issued under the act and regulating the handling of milk in the 
Great Basin marketing area. Petitioner contests, in part, the 
determination of the Market Administrator for the order that he 
did not qualify as a producer-handler thereunder and that, there- 
fore, petitioner was a handler operating a poo! plant under the 
order. The Deputy Administrator, Consumer and Marketing 
Service, filed an answer October 8, 1970, upholding the Market 
Administrator’s determination with respect to petitioner’s status 
under the order and the charges resulting therefrom. 


A prehearing conference was held December 22, 1970 in Salt 
Lake City, Utah, and a report of such conference was filed 
December 23, 1970. As the result of requests by the parties, 
the oral hearing herein was not held until August 11, 1971 in 
Salt Lake City, Utah, before Herbert L. Perlman, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
of Agriculture. At the hearing, petitioner was represented by 
Lowell V. Summerhays, Attorney at Law, Salt Lake City, Utah, 
and respondent was represented by John H. Sandor, Office of 
the General Counsel, United States Department of Agriculture. 
After the hearing, the parties filed briefs. 


PROPOSED FINDINGS OF FACT 


1. Petitioner, Sherman Fitzgerald, is an individual who during 
the period involved herein was doing business as Sher-Von Dairy 
at 1128 East 12400 South, Draper, Utah. During such period, 
petitioner was a handler under Order No. 136, as amended, issued 
under the act and regulating the handling of milk in the Great 
Basin marketing area. 


2. Petitioner processed and sold milk from his milk plant at 
Draper, Utah, in the marketing area under the order. Initially 
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petitioner processed milk produced by a milking-herd maintained 
on his premises. Subsequently, petitioner processed and sold 
milk from his plant at Draper which had been produced by milk- 
ing-herds on farms located away from his premises. 


8. By letter dated October 5, 1964, the Market Administrator 
for the order notified the petitioner, in part, as follows: 


“It is my understanding that you feel you are a producer-handler. 
A producer-handler is also a handler. (See Sections 1136.8(a) and 
1186.9(a)(3)). Thus, Section 1136.83 requiring handlers to maintain 
and make available to the market administrator accounts, records, and 
facilities as prescribed, applies to producer-handlers. Examination of 
records is necessary to verify that you are a producer-handler as you 
clair. to be.” 


4. By letter dated March 23, 1966, the Market Administrator 
notified the petitioner, in part, as follows: 


“For the month of February 1965 and previous months we received 
a monthly report from you indicating that you were a producer-handler. 
Reports have not been received from you for any of the last twelve 
months. About the end of each month we have mailed you a copy of 
the producer-handler report form to be used by you to make your report 
as a producer-handler; but no such reports have been submitted. Your 
failure to submit reports as a producer-handler may indicate that you 
are no longer a producer-handler. If you are not a producer-handler, 
then you may be a pool plant. If you are a pool plant, you have accrued 
certain money obligations under the Great Basin milk marketing order.” 


5. By letter dated September 13, 1967, petitioner was notified 
by the Market Administrator that, on the basis of the information 
available to him, it was concluded that the petitioner was not 
operating in such a manner as to be a producer-handler during 
the period March 1, 1965 through June 2, 1967 as, in part, peti- 
tioner was receiving milk from other dairy farmers or was receiv- 
ing milk from facilities not under his complete and exclusive 
control and not at his sole risk. 


6. During the period March 1, 1965 through June 2, 1967, peti- 
tioner received milk from other dairy farmers including Garth 
Joos, Ned Smith, Dean Gilbert and Herman Nielson. During 
part of this period, petitioner had written leases with Joos and 
Smith whereby petitioner leased a total of approximately 35 dairy 
cows located on the lessors’ farms, paid the lessors $45 per month 
per cow and received the milk produced by them. Petitioner had 
no control or interest in the milk production facilities located on 
the Smith and Joos farms and he had no risk with respect thereto. 
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Such leases were orally terminated and also frequently changed 
by verbal agreement as to make it impossible for the Market 
Administrator to determine whether the sole risk of the leasing 
operations with these 2 dairy farmers was upon the petitioner. 
Petitioner offered no records of the authenticity of the transac- 
tions alleged to make him eligible for producer-handler status. 
Also some of the milking cows in petitioner’s herd were owned 
by a Mr. Persch during this period. 


7. Thereafter, petitioner was repeatedly advised of his failure 
to submit proper records to prove producer-handler status, the 
amounts of his accruing pool obligations and advised of his right 
to litigate his contentions in an administrative proceeding under 
section 8c(15) (A) of the act (7 U.S.C. 608¢(15) (A)). He was 
further informed by telephone and personal visit to his premises 
by the Market Administrator and other officials of his failure to 
prove his alleged producer-handler status and to pay the obliga- 
tions resulting therefrom. 


8. During the period subsequent to June 2, 1967, petitioner 
received milk from other dairy farmers including apparently Lane 
Hanson, Eldon Gunderson, Mel Hudman, Jim Fitzgerald, Paul 
Haderlie, Vance Christenson, Merrill Gunderson, Glendon Liston, 
Robert L. Bird, Lloyd Brooks, James H. Day, and Boyd Anderson 
and Son Inc., a corporation controlled by Boyd Anderson and his 
son Kent Anderson. James H. Day and Lloyd Brooks sold milk 
directly to the petitioner at a fixed price per hundredweight of 
milk. Written leases or contracts dated August 1, 1970 were 
entered into between petitioner and Glendon Liston, Robert L. 
Bird, James H. Day, and Boyd Anderson & Sons Inc. In each 
case 3 contracts were involved, that is, a housing-machinery- 
equipment lease agreement, a dairy herd lease agreement and an 
employment contract. The form of such contracts was as follows: 


HOUSING-MACHINERY-EQUIPMENT LEASE AGREEMENT 


1, ———__—_— of ————————— County of ———_—_——___, 
State of Utah, hereinafter designated the Lessor, hereby remise, release 
and let to SHERMAN S. FITZGERALD of Draper, Salt Lake County, 
State of Utah, hereinafter designated as the Lessee, housing, machinery 
and equipment useful for and peculiar to the production of milk and other 
dairy products. The aforementioned housing, machinery and equipment is 
located at —————————, County of ——_—___, State of Utah, 
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and is specifically described in Schedule “A” attached hereto and all other 
schedules from time to time so attached. 


In consideration of the promises and the mutual covenants and agreements 
herein contained, the parties hereby undertake and agree as follows: 


1. That the Lessee covenants and agrees to pay to the Lessor as rental 
for said housing, machinery and equipment, the sum of $——————— per 
month, payable $———————- on the Ist of every month and $———————- on 
the 15th of every month, at the home, farm or place of business of the 
Lessor. 


2. That the Lessee shall repair or cause to be repaired any and all of the 
aforementioned machinery, housing and equipment when in the judgment 
of the Lessee said repairs are necessary. Supervision of use and mainte- 
nance of said machinery shall be the responsibility of the Lessor subject to 
the direction and oversight of the Lessee. 


8. That Lessor is obligated to replace all machinery and equipment rend- 
ered irreparable by its use in Lessee’s dairy production absent negligence 
on the part of the Lessor. 


4. That the aforementioned repair and replacement obligation shall be 
borne only in direct proportion to the amount said machinery and equipment 
have been employed in production for and by the Lessee. 


5. That responsibility for fire insurance on the housing, machinery and 
equipment shall be borne by the Lessor. Any and all real and/or personal 
property taxes and other assessments shall also be paid by the Lessor. 


6. That Lessee shall pay the costs of any and all utilities employed in 
and in proportion to the processing and production of his dairy products. 
The aforesaid utility costs shall be estimated and made a portion of and 
included in the total stipulated rental required of this Lease Agreement. 
All other utilities in like proportion shall be paid by the Lessor. 


7. That all wear and tear to the housing necessitating repair costs caused 
by and related to the production of Lessee’s dairy products shall be borne 
by Lessee and performed at his discretion, provided that said repairs were 
not caused by negligent or intentional destructive acts or omissions by Lessor 
or any of his employees. Responsibility for other nonrelated repairs remains 
with the Lessor. 

8. That the Lessor agrees to deliver up said housing, machinery and 
equipment to Lessor at the expiration of the hereinafter stated term of this 
Lease in as good order and condition as when the same were entered upon 
or possessed by Lessee, reasonable use and wear thereof and normal damage 
by the elements excepted, and Lessee will not let or underlet said housing, 
machinery and equipment or any part thereof without the written consent 
of Lessor first had and obtained. 


9. Lessee further covenants and agrees that if said rent above reserved 
or any part thereof shall be unpaid for 15 days after the same shall become 
due, or if default of any of the covenants herein contained to be kept by the 
Lessee is not cured within 15 days from written notice thereof, the Lessor 
may at his option declare the Lease Agreement in default and recover all 
monies past due plus the above stated monthly rental payment for the month 
in which default is declared. In the event of default by Lessor of any 
covenants herein appertaining to the same, the same shall be liable to Lessee 
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for the sum plus profits said default was injurious to Lessee. At the option 
of the offended party default shall terminate this Lease Agreement imme- 
diately without further notice. 


10. In case of failure to faithfully perform the terms and covenants 
herein set forth, the defaulting party shall pay all costs, expenses and 
reasonable attorney’s fees resulting from the enforcement of this agreement 
or any right arising out of such breach, 


DAIRY HERD LEASE AGREEMENT 


1, ———______——__ of ————_—__—_—__ County of ————_——__—__, 
State of Utah, hereinafter designated as the Lessor, hereby release and let 
to SHERMAN S. FITZGERALD of Draper, Salt Lake County State of 
Utah, hereinafter designated as the Lessee, a herd of Dairy Cows presently 
consisting of ——————— heads. The aforementioned cows are located at 
—————., County of ———_—_———__, State of Utah, and are 
specifically described in Schedule “A” attached hereto and as amended by 
supplemental schedules from time to time. 


In consideration of the promises and the mutual covenants and agreements 
herein contained, the parties hereby undertake and agree as follows: 


1. That the Lessee covenants and agrees to pay to the Lessor as rent for 
said Dairy Cows the sum of $—————— per month per cow, and this 
regardless of the productivity of or condition of said cow. Said rent shall 
fall due on the 1st and 15th day of each and every month to be paid at 
the following address: —— $$ _____.. 


2. That the Lessee will furnish all feed, housing, and other supplies 
necessary for the care and maintenance of the said Dairy Cows, and will 
furnish all labor and facility for milking the same. 


8. That all milk produced by said Dairy Cows shall immediately adhere 
to and be the sole property of the Lessee. In the event the milk is lost 
through spoilage, marketing problems, or due to any and all other causes 
and provided the Lessor acted reasonably and not negligently therewith, 


said loss shall be borne by the Lessee. 


4. That if any or all of the aforementioned Dairy Cows or their offspring 
are lost, including death or absent neglect by the Lessor, said loss shall be 
borne by the Lessee. In the event of loss or death each adult cow shall be 
valued as indicated in Schedule “A” per head, which shall be paid by Lessee 
to Lessor. Should sickness befall any or all of said Dairy Cows or their 
offspring requiring medication or services of a veterinarian absent negligence 
in eare on part of the Lessor shall be borne by the Lessee. 


5. That all offspring of the aforesaid herd shall become a part of said 
herd subject to the provisions of this Lease Agreement, excepting bull calves 
and they shall adhere to and be immediately disposable by whichever party 
bore the breeding cost. Upon termination of this Agreement any and all 
offspring that became a part of the herd after the effective commencement 
date of said Agreement shall become the property of whichever party bore 
the breeding cost for said offspring. Should Lessor fail to bear the aforesaid 
costs, the Lessee agrees to have each Dairy Cow bred yearly to assure 
active milk production. 
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6. That this Agreement may be amended or modified from time to time 
by the endorsement of such amendments or modifications hereupon signed 
by the parties hereto. 

7. That this Agreement shall continue from month to month but that it 
may be terminated by either party upon 15 days’ written notice to the other 
party. 

8. Lessee further agrees that if said rent above reserved or any part 
thereof shall be unpaid for 15 days after the same shall become due; or if 
default in any of the covenants herein contained to be kept by the Lessee 
is not cured within 15 days from the written notice thereof, the Lessor 
may at his option declare the Lease Agreement in default and recover all 
monies past due plus the before stated monthly rental payment for the 
month in which default is declared. Such declaration of default shall 
terminate the Agreement without further notice by the Lessor. 

9. Lessee further agrees not to relet said Dairy Cows without the written 
consent of the Lessor first had and obtained. 


10. In case of failure to faithfully perform the terms and covenants 
herein set forth, the defaulting party shall pay all costs, expenses and 
reasonable attorney’s fees resulting from the enforcement of this Agreement 
or any right arising out of such breach. 


EMPLOYMENT CONTRACT 





I, ——————“— of ——————__, State of Utah, hereinafter 
designated the “Employee” hereby enter into the following Employment 
Agreement with Sherman S. Fitzgerald of Draper, Salt Lake County, State 
of Utah, hereinafter designated the “Employer”. 


In consideration of the promises and the mutual agreements herein con- 
tained, the parties hereby undertake and agree as follows: 


1. Employment. The Employer hereby employs the Employee and the 
Employee hereby accepts employment upon the terms and conditions herein 
set forth. 

2. Term. Subject to the provisions for termination hereinafter provided 
this Agreement shall begin on August 1, 1970 and run from month to month 
until termination. 


8. Compensation. For all services rendered by the Employee under this 
Agreement the Employer shall pay the Employee a wage of $2.00 for every 
recorded hour of said service payable on the first and fifteenth day of each 
month. Payment by the Employer on the first day of the month shall include 
monies owing the Employee for the period of time commencing on the 11th 
day of the preceding month and terminating on the 25th day of the said 
same month inclusive. Payment by the Employer on the 15th day of the 
month shall include monies owing the Employee for the period of time 
commencing on the 25th day of the preceding month and terminating on the 
10th day inclusive of the month immediately succeeding of which said 15th 
day is a part. 

4. Unpaid Compensation. Any unpaid compensation shall be treated as an 
immediate Employer breach and subject to disposition in accord with para- 
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graph 8 of this contract. In the event of the aforesaid breach, the Employer 
shall be liable to the Employee for all monies owing from any and all prior 
pay periods. 

5. F.I.C.A. As required by the Federal Insurance Contributions Act, the 
Employer shall withhold the appropriate amount of taxes from any and all 
earnings due to the Employee and remit the same to the United States 
Government. The Employer herein shall be liable for failure to so remit. 

6. Duties...The Employer is engaged in the business of processing and 
producing of milk products. It shall be the duty of the Employee to serve, 
labor, supervise other laborers and to perform all other tasks incidental 
to the Employer’s business. It shall be the duty of the Employer to manage, 
supervise and instruct the Employee in the performance of the latter’s 
duties. The Employer herein shall have all powers necessary for full 
control over the aforesaid dairy product business. 

7. Liability for Tortious Conduct. The parties to this contract shall be 
liable for their own tortious conduct whether intentionally or negligently 
incurred during the performance of all duties relating to the scope of this 
contract. The Employee herein shall employ no other employees without 
written consent from the Employer first had and obtained. 

8. Termination. This contract may be terminated by either party without 
cause upon five-days written notice of intent to terminate given by the 
terminating party at the residence of or place of business of the non- 
terminating party. Failure by either party to perform the herebefore stated 
duties and obligations shall be caused for immediate termination of this 
contract by the offended party provided that written notice to the offending 
party follows within seven days after said termination. Failure to give 
said notice shall cause the failing party to be liable for the appropriate 
wages due or injury accruing from continued performance by the non- 
failing party throughout the duration of the aforesaid notice period. There- 
after this contract will be deemed terminated absent written notice, 


9. Notice. Notice shall be submitted within seven days after a breach of 
this contract at the residence, farm or place of business of the offending 
party. 

10. Reasonable Attorney’s Fees. Whichever party to this contract breaks 
the same shall be liable for reasonable attorney’s fees, court costs and other 
costs incidental to the enforcement of this contract. 


Schedule “A” attached to 2 of the 4 dairy herd lease agreements 
contained no valuation for the leased cows. These leases were 
submitted to the Market Administrator. Alleged oral lease and 
employment agreements with other dairy farmers were orally 
changed from time to time by the parties without any written 
documentation and no authentic or basic records of or supporting 
these arrangements were supplied to the Market Administrator. 


9. On several occasions subsequent to September 13, 1967, the 
Market Administrator for the order informed petitioner to the 
effect that he concluded that there were no records which peti- 
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tioner was able or willing to present that could establish peti- 
tioner’s status as a producer-handler. The Market Administrator 
was unable on the basis of the matters before him to make a 
determination that any of the cattle on any farm was at peti- 
tioner’s risk or, in fact, as to who bore such risk. For the period 
April 1965 through July 1971 a total of $186,982.76 accrued as 
owing by petitioner under the order as a handler operating a 
pool plant. 


10. Petitioner did not file this proceeding to adjudge his status 
until September 18, 1970 although he had been notified of his 


failure to qualify as a producer-handler initially by letter dated 
September 13, 1967. 


11. Section 1136.8 of the order read, in pertinent part, as 
follows during the period involved herein: 


§ 1186.8 Producer-Handler 


“Producer-handler” means an individual or a partnership or corpora- 
tion for which written articles of partnership or incorporation are 
furnished the Market Administrator, which: 


(a) Produces milk and operates an approved plant described in 
§ 1136.10(a): 


(b) Receives, either at such plant or for disposition on routes only 
milk from (1) his own farm production, and (2) from pool plants in 
an amount during the month not in excess of the larger of 3,000 pounds 
or 5 percent of such person’s Class I sales; and? 


(c) The operation of the milk production, processing and distributing 


facilities are under the complete and exclusive control of such person 
and at his sole risk.? 


Effective November 1, 1970, the producer-handler definition 
was amended to read, in part, as follows: 


“Producer-handler” means any person who is an individual, partner- 
ship or corporation and who meets all the following conditions: 


(a) Operates a dairy farm(s) from which the milk produced thereon 
is supplied to a plant operated by him in accordance with the conditions 


1 Effective January 1, 1966, this paragraph was amended to read: 

“(b) Receives either at such plant or for disposition on routes (1) milk from his 
own farm production, (2) fluid milk products from pool plants, and (3) non-finid 
other source milk: Provided, That: the sum of the quantity specified in 
§ 1186.8(b)(2) and the quantity specified in § 1136.8(b)(3) which is reconstituted 
into a fluid milk product during the month is not in excess of the larger of 3,000 
pounds or 5 percent of such person’s Class I sales. 
2 Effective January 1, 1970, this paragraph was amended to read: 

“(c) The operation of the milk (including filled milk) production, processing and 


distributing facilities are under the complete and exclusive control of such person 
and at his sole risk.” 
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set forth in paragraph (b) of this section and provides proof satisfactory 
to the market administrator that: 


(1) The full maintenance of milk-producing cows on such farm(s) 
is his sole risk and under his complete and exclusive management and 
control; 


(2) Each such farm is owned or operated by him, at his sole risk, 
and under his complete and exclusive management and control; and 

(3) Only he and no other person (except a member of his immediate 
family or a stockholder in the case of a corporate farm) employed on 
such farm(s) own, fully or partially, either the cows producing the 
milk on the farm or the farm on which it is produced; 

(b) Operates a plant in which milk approved by a duly constituted 
health authority for fluid consumption is processed or packaged and is 
disposed of during the month in the marketing area on routes: Pro- 
vided, That: 

(1) No fluid milk products are received at such plant or by him at 
any other location except: 

(i) From dairy farm(s) as specified in paragraph (a) of this section; 
and 


(ii) From pool plants or other order plants in an amount that is not 
in excess of the larger of 3,000 pounds, or 5 percent of his Class I sales, 
during the month... 


PROPOSED CONCLUSIONS 


We are not herein presented with the question of statutory 
authority to regulate handlers with own farm production (cf. 
e.g., Freeman Vv. Vance, 319 F.2d 841 (5th Cir., 1963), cert. 
denied 377 U.S. 930 (1964); Ideal Farms, Inc. v. Benson, 288 
F.2d 608 (8rd Cir., 1961), cert. denied 372 U.S. 965 (1963)), 
but, rather, with the issue of whether petitioner qualified as a 
producer-handler under section 1136.8 of the order regulating 
the handling of milk in the Great Basin marketing area during 
the period March 1965 through October 1970. Petitioner agrees, 
in effect, that the charges assessed against him as owing under 
the order for this period are correct if the Market Administra- 
tor’s action in classifying petitioner as a pool plant handler, and 
not a producer-handler, was “in accordance with law.” Peti- 
tioner further concedes that he was properly classified as a 
pool plant handler if he did not qualify as a producer-handler 
during the period in controversy. 


8 Effective November 1, 1970, section 1136.8 of the order was amended (See Finding 
of Fact 11). It is clear, and petitioner concedes, that petitioner did not and could 
not qualify as a producer-handler beginning November 1, 1970 under section 1136.8 
as so amended. 
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Order No. 136, as do orders issued pursuant to the act gen- 
erally, contains a scheme whereby each handler, as distinguished 
from a producer-handler, pays for milk subject to regulation 
under the order at class values or prices, differing according to 
the use he makes of such milk, while producers receive a uniform 
or blend price based upon the total value of all milk used by all 
handlers under the order. Each handler pays his own pro- 
ducers at the uniform price and then, through adjustments with 
the producer-settlement fund kept by the market administrator, 
brings the total he has paid to producers up to (by paying into 
the producer-settlement fund) or down to (by receiving money 
from such fund) the total he is required to pay at class prices. 
In effect, a handler receives from the producer-settlement fund 
the amount by which the value of his milk at the class prices 
is less than the value at the blend price and pays into the pro- 
ducer-settlement fund the amount by which the value of his milk 
at the class prices exceeds the value at the blend price. Cf. e.g., 
In re Willow Farm Dairy, Inc., 20 A.D. 810 (1961), aff’d 315 
F.2d 828 (4th Cir., 1963), cert. denied 374 U.S. 832 (1963). 


Petitioner contends that he qualified as a producer-handler 
under Order No. 136 so as to be exempt from payments into 
the producer-settlement fund on milk handled by him which 
payments represent, as indicated above, the amount by which 
the value of petitioner’s milk at the class prices exceeds its value 
at the blend price. Obviously, a distinct economic advantage 
or benefit would inure to petitioner by qualification as a producer- 
handler under the order. This benefit resulting from producer- 
handler status in an order issued pursuant to the act and the 
incentive created thereby for producer-handler status was recog- 
nized by the Secretary in the promulgation of Order No. 136 
and, specifically, section 1136.8 thereof. The “legislative his- 
tory” of such section consistently demonstrates concern for the 
“incentive for individuals to attain producer-handler status,” and 
the necessity “to preclude certain devices which may be used to 
circumvent the intention of the order provisions.” (24 F.R. 
7211) (See also 26 F.R. 2801-2803 and 35 F.R. 15006, 15007-9). 
As was stated in In re Independent Milk Producer-Distributors 
Association, 20 A.D. 1, 28 (1961), “The regulatory scheme set 
forth in such section is merely an attempt to prevent the eva- 
sion or circumvention of the distinction established in the order 
between producer-handlers and handlers by methods employed 
in the past or those that could be reasonably anticipated. In the 
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past, elaborate and ingenious schemes have been employed to 
achieve apparent producer-handler status and thus to circum- 
vent regulation. See, e.g., Elm Spring Farm, Inc. v. United 
States, 127 F.2d 920 (1st Cir., 1942); In re Martin & Costa, 
4 A.D. 636 (1945); In re John Velozo, 5 A.D. 739 (1946) and 
cases cited therein.” Section 1136.8 was similarly so designed. 
For this reason and by virtue of the fact that producer-handler 
status represents a defined and circumscribed exemption from or 
exception to regulation, section 1136.8 should be strictly con- 
strued and strictly complied with to achieve such exemption. See, 
e.g., Federal Trade Commission v. Morton Salt Co., 334 U.S. 37, 
44-45 (1948); Baldin v. G.A.F. Seelig, Inc., 294 U.S. 511, 523 
(1935) ; Schlemmer v. Buffalo, Rochester and Pittsburgh Railway 
Company, 205 U.S. 1, 10 (1907). 


As indicated above, petitioner contests the determination of the 
Market Administrator for the order that petitioner was a pool 
plant handler and not a producer-handler during the period 
March 1965 through October 1970 and required to make pay- 
ments into the producer-settlement and administrative assess- 
ment funds. In reality, the controversy herein narrows down 
to the issue of whether the operationu of petitioner’s “milk 
production . . . facilities are under the complete and exclusive 
control of’? petitioner “and at his sole risk” as required by sec- 
tion 1136.8(c) of the order for producer-handler status.‘ This, 
in turn, depends upon the arrangements which petitioner had 
with dairy farmers or persons who produced the milk handled 
by petitioner. 


As has been pointed out many times before in proceedings 
under section 8c(15)(A) of the act (7 U.S.C. 608c(15) (A)), 
the standard for adjudication is whether an order, a provision 
thereof, or an obligation imposed in connection therewith is in 
accordance with law. Our problem here is not to decide ab initio 
and de novo whether petitioner was properly classified as a 
handler operating a pool under the order, but whether the Mar- 


4 While the Market Administrator testified at the hearing that the operation of the 
milk distributing facilities as well as milk production facilities were not under the 
complete and exclusive control of petitioner nor at his sole risk, we make no findings 
or conclusions with respect to petitioner’s distribution facilities as to the parties have 
raised no issue with respect thereto. 
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ket Administrator was legally wrong in so concluding.’ Cf. e.g., 
In re Newark Milk and Cream Co., 18 A.D. 211, 214 (1959), 
aff’d 287 F.2d 681 (3rd Cir., 1961) ; In re Hygienic Dairy Co., 
18 A.D. 218 (1959); In re Valley Creamery Co., Inc., 18 A.D. 
981 (1954). In addition, the petitioner has the burden of prov- 
ing that the disputed determination “. . . is not in accordance 
with law.” See e.g., United States v. Rock Royal Cooperative, 
Inc., 307 U.S. 538, 567 (1939); Wawa Dairy Farms, Ince. V. 
Wickard, 56 F. Supp. 67 (E.D. Pa., 1945). 


The record herein is far from clear with respect to the matters 
before the Market Administrator which formed the basis for 
his determination or determinations that petitioner was not a 
producer-handler during the period involved. It is apparent, 
however, that reliable documentary evidence in support of peti- 
tioner’s alleged producer-handler status was totally lacking. Order 
No. 136 contemplates and requires the maintenance of records 
by all handlers, including producer-handlers, which are subject 
to verification and audit. In re Henry Gill, d/b/a Ashland Farms 
Milk Co., 19 A.D. 61 (1960) ; In re Cecil Duncan, d/b/a Sycaway 
Creamery, 19 A.D. 1110 (1960). Cf. also, Hogansburg Milk 
Company, Inc. Vv. Jones (N.D. N.Y., March 16, 1946); In re 
Fiorlat Dairy Products Corporation, 11 A.D. 251 (1952); In re 
M. H. Renken Dairy Co., 11 A.D. 264 (1952) ; In re Sterling Davis 
Dairy, 23 A.D. 599 (1964), aff’d 253 F. Supp. 80 (D.N.J., 1965). 
(See also in part sections 1136.31, 1136.33 and 1136.34 of the 
order.) 


The record herein demonstrates or describes an exhaustive 
and determined effort on the part of the Market Administrator’s 
office to get petitioner to file reports as required by the order 
and a thorough, diligent and unsuccessful effort by such office 
to verify and audit reports which were filed. The Market Admin- 
istrator testified at the hearing that “Mr. Fitzgerald had at 
no time presented to us any evidence concerning any original 
records concerning the rate of payment or the amount of pay- 
ment which was made to these individual farmers which would 
support his argument that he was paying wages and fees and 


5 With this analysis of the problem, it is apparent that the solution should be 
sought on the basis of the situation presented to the Market Administrator rather 
than on the basis of facts adduced for the first time in this proceeding. Cf. e.g., 
In re Fiorlat Dairy Products Corporation, 11 A.D. 251 (1952); In re M. H. Renken 
Dairy Co., 11 A.D. 264 (1952). See also Hogansburg Milk Company, Inc. v. Jenes 
(N.D., N.Y., March 16, 1946). 
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so forth” and that he, the Market Administrator, was unable to 
make a determination that any of the cattle on any farm was 
at petitioner’s risk as required by section 1136.8 of the order 
for producer-handler status. Such testimony is amply supported 
by the record and we are in complete agreement, on the basis 
of the record, with the Market Administrator’s determination 
that the petitioner did not establish his qualification as a producer- 
handler on the basis of matters submitted to, or discovered by, 
the Market Administrator We cannot say, therefore, that the 
Market Administrator’s determinations made on the basis of 
matters before him were not in accordance with law. Cf. e.g., 
In re Henry Gill, d/b/a Ashland Farms Milk Co., supra; in re 
Cecil Duncan, d/b/a Sycaway Creamery, supra. It need only 
be added in this connection, perhaps, that essential basic records 
were not kept by petitioner or the dairy farmers involved, that 
pertinent basic records that may have been kept were not made 
available by them to the Market Administrator, that inconsistent 
and changing oral claims were made, and that the source of the 
milk handled by petitioner was often changed as were the alleged 
arrangements with the existing and new dairy farmers produc- 
ing the milk handled by petitioner without notification to or the 
submission or availability of evidentiary or documentary sup- 
port to the Market Administrator. Considering the matters be- 
fore the Market Administrator, his determination or conclusion 
could have hardly been otherwise. 


III 


But, even if we consider this a completely de novo proceeding, 
the evidence submitted herein, consisting of matters which had 
previously been submitted to the Market Administrator and mat- 
ters submitted for the first time in this review proceeding, would 
not sustain the burden upon the petitioner in this controversy. 
Stated another way, petitioner has not established on the basis 
of this record that the determination as to his status under the 
order as a handler operating a pool plant and not a producer- 
handler and the charges resulting therefrom are not in accord- 
ance with law. 


Petitioner contends that he produced all of the milk handled 
by him during the period March 1965 through October 1970. 


6Some of the matters submitted to the Market Administrator will be specifically 
considered in part III of these Conclusions. 
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Petitioner testified at least as to some of this period, in part, 
that he leased dairy cows located on farms operated by various 
dairy farmers, that he leased certain equipment located thereon 
and that he hired the dairy farmers as employees to perform 
the labor incident to or necessary for the production of milk 
which he subsequently picked up, processed at his milk plant 
and sold. In support of such contention, petitioner submitted 
to the Market Administrator and introduced into evidence cer- 
tain leases or contracts dated August 1, 1970, although the notari- 
zation on some are dated August 11, 1971. Petitioner had also 
submitted to the Market Administrator 2 written leases entered 
into with New Smith and Garth Joos but such leases were not 
introduced into evidence in this proceeding. 


Apparently, in about August or September 1965 petitioner 
allegedly leased approximately 20 cows from Ned Smith. The 
cows were located on Smith’s farm and petitioner paid Smith 
$45 per month per cow. Petitioner did not lease any of the 
facilities on Smith’s farm and the payment to Smith under the 
lease covered, in reality, the costs of producing the milk from 
each leased cow. In other words, in return for the payment set 
forth above, Smith fed, cared for and milked the leased cows 
utilizing the milk production facilities of his farm. It does 
not appear that Smith leased all of his cows to petitioner and, 
in any event, this lease terminated sometime in the first part 
or middle of 1966. A similar written lease agreement with identi- 
cal compensation was entered into with Garth Joos covering 
15 Holstein cows in approximately January 1966 which termi- 
nated at the same time the Smith lease was terimnated. 


It is obvious that the Smith and Joos leases would not qualify 
petitioner as a producer-handler but would, in fact, disqualify 
him under section 1136.8(c) of the order.” “The operation of 
the milk production . . . facilities” in connection with the milk 
received by petitioner from Smith and Joos under such leases 
were clearly not “under the complete and exclusive control of” 
petitioner “and at his sole risk.” In reality, petitioner purchased 
the milk production of the approximately 35 cows and paid for 
it on a per head basis rather than on a per hundredweight of 
milk basis. Petitioner had no control of or interest in the milk 





7 Under section 1136.8 of the order, the failure of a handler to meet any one or all 


of the requirements thereof with respect to his milk supply results in a failure to 
qualify as a producer-handler. 
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production facilities located on the Smith and Joos farms and 
he had no risk with respect thereto. Petitioner merely paid for 
a result. It does not even appear that petitioner controlled the 
leased cows. The lessors apparently had complete authority 
in connection with the care, feeding and milking of such animals. 
Smith and Joos were not petitioner’s employees, they operated 
and controlled their farms and the necessary farm equipment 
incident to the production of milk and bore the risks incident 
thereto. 


We turn now to the leases or contracts mentioned above dated 
August 1, 1970. Petitioner contends, in effect, that these con- 
tracts were merely documents evidencing prior oral agreements 
with the dairy farmers involved. It should be stated here, per- 
haps, that the record only evidences written contracts with 
4 dairy farm entities and it is not clear what arrangements peti- 
tioner had with other dairy farmers who delivered milk to 
him.’ Further, the record does not clearly establish that the 
alleged agreements effective August 1, 1970, were in effect prior 
thereto. Both petitioner and at least one of the dairy farmers 
who signed the August 1, 1970, agreements indicated other 
arrangements to the Market Administrator prior to August l, 
1970. 


In any event, the August 1, 1970, contracts do not result in 
producer-handler status, even assuming that they were bona fide.® 
Under the housing-machinery-equipment lease agreement itself, 
the lessors or the dairy farmers involved were obligated “to 
replace all machinery and equipment rendered irreparable by 
its use in the Lessee’s dairy production absent negligence on 
the part of the Lessor” ” and the lessor was also “responsible 
for fire insurance on the housing, machinery and equipment” 
utilized in milk production. Thus, it appears that the risk inci- 
dent to the production facilities necessary for the production 
of the milk under the leases was not solely petitioner’s. 





8A failure to establish that the dairy farmers who did not sign written leases were 
merely employees of petitioner producing milk on behalf of petitioner with petitioner’s 
dairy cattle and facilities and at petitioner’s sole risk is sufficient to deny petitioner 
producer-handler status during the period he received milk from such dairy farmers. 

9See discussion below with respect to whether the contracts were bona fide. 


10 This provision with respect to the negligence of the lessor is totally incompre- 
hensible. Also, numbered paragraph 4 of the housing-machinery-equipment lease agree- 
ment is confusing with respect to replacement of machinery and does not alter our 
conclusions herein. 
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However, we do not base our conclusions herein solely on a 
strict construction of section 1136.8 of the order. Cf. In re 
Fred A. Brown and Jennie B. Brown, d/b/a Gem Dairy, 28 A.D. 
18 (1964), aff’d 367 F.2d 907 (10th Cir., 1966), cert denied 387 
U.S. 917 (1967). Two of the dairy farmers who supplied milk 
to petitioner during part of the period involved herein, one of 
whom signed the agreements of August 1, 1970, did not con- 
sider themselves employee of petitioner paid by him for feed 
and labor. Both Lloyd R. Brooks and James H. Day testified, 
in effect, that they sold milk to petitioner in the traditional ar- 
rangement of a milk producer selling milk to a handler thereof. 
Day testified, in effect, that while he signed the contracts of 
August 1, 1970, such agreements were in reality a sham. Day 
further testified that the driver picking up his milk for peti- 
tioner recorded the weight thereof on each pickup on a calendar 
kept in the milkhouse, that he, Day, transferred such milk 
weights once a week onto a daily diary kept by him, that he 
computed weekly the amount owing for his milk on a per hundred- 
weight basis, that he submitted the tape with such calculations 
to petitioner for payment, that he received payment on such 
basis, and that he recorded on the daily diary the mony received 
from petitioner for the preceding week‘s delivery of milk. Day 
also testified that he reported on his Federal income tax returns 
the monies received from petitioner as income from the sale 
of milk with the cost of feed listed thereon as an expense of 
doing business, that petitioner never paid veterinarian bills for 
the cows involved or cared for such animals, that he, Day, did 
not receive payment for the lease of dairy cows to petitioner 
and that while he received checks from petitioner with the 
notation “feed and labor” thereon, he “never took any stock in 
it.” Day’s testimony is corroborated by the calendars and diaries 
kept by him, the payments he received from petitioner which 
clearly were on a hundredweight of milk basis and a statement 
he had earlier given™ It should also be stated at this point 





11 The Examiner was aware of section 900.60(d)(4) of the rules of practice (7 CFR 
900.60(d)(4)) when he received Day’s statement into evidence. Such section of the 
rules of practice is not applicable in the situation presented herein, that is, when 
a witness is available for cross examination. In re Swift and Company, 20 A.D. 1120 
(1961), aff'd 808 F. 2d 849 (7th Cir., 1962). In any event, the statement was cor- 
roborated by testimony and other evidence in this proceeding and our conclusion 
herein would not be altered even absent such statement. Also, to the extent that 
Day’s oral testimony did not cover orcorroborate matters contained in such statement, 
such statement has been ignored. 
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that the notation of “feed and labor” on the checks to Day and 
to the other dairy farmers is meaningless as even petitioner does 
not contend that the payments only represented compensation 
for feed and labor. According to petitioner’s position and testi- 
mony such checks also represented rental payments for the lease 
of dairy animals and housing, machinery and equipment and 
reimbursement for veterinarian fees. 


While we recognize that Day signed the August 1, 1970, lease 
and employment documents and even signed an affidavit sub- 
mitted in a Court proceeding to the effect that he never sold 
milk to petitioner, which actions are inconsistent with his testi- 
mony in this proceeding, we are inclined to believe his testi- 
mony herein especially in view of the corroboration thereof 
by documents kept in the regular course of his business. It 
appears to us that in this proceeding Day “blew the whistle” 
on the sham arrangements he had earlier been a party to.” 


As indicated above, Lloyd Brooks also testified that he did not 
consider himself to be an employee of petitioner. He further 
testified that he bought and provided all of his own feed, that 
he did not lease cows to petitioner, that the risk of loss with 
respect to machinery utilized in the production of milk and the 
dairy cows was his alone, that he was not paid for labor and 
in this connection did not know why the checks received from 
petitioner had the notation “feed and labor” thereon and that 
the driver who picked up his milk left the weight thereof on a 
slip of paper in the barn. Brooks similarly testified that he 
reported the monies received from petitioner as income from 
the sale of milk on his Federal income tax returns and that 
alleged arrangements entered into with petitioner were not ef- 
fectuated or, in effect, genuine. Here too, a comparison of the 
weights of milk delivered to petitioner by Brooks with the 
monies received therefor also indicates or corroborates that 
Brooks was paid on a hundredweight of milk basis. 


The testimony of Day and Brooks and the documentary cor- 
roboration thereof, of course, bears upon the credibility of the 
other dairy farmers who testified in this proceeding in support 
of petitioner’s contentions and upon the credibility of petitioner’s 





12 Since Day supplied milk to petitioner beginning in 1967 or 1968, our conclusion 
with respect to his relationship with petitioner would be a sufficent basis to conclude 
that petitioner was not a “producer-handler” under the order during the period he 
received milk from Day. Obviously, by virtue of petitioner’s relationship with Day, 
he failed to meet the requirements of section 11386.8(b) as well as (c). 
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own testimony. All of these dairy farmers, but one, were milk 
producers in the traditional sense, delivering milk to handlers 
prior to their contracting with petitioner and several of them 
admittedly had incentive to appear to no longer be producers 
due to prior contracts. In this connection also, it appears that 
all of these dairy farmers reported the monies received from 
petitioner on their Federal income tax returns as income from 
the sale of milk and not as wages or rental income from the 
lease of cows or milk production facilities. In addition, peti- 
tioner did not until late in the arrangement pay any social 
security taxes for his “employees” as required. Further, the 
record indicates a very loose, uncontrolled and unsupervised ar- 
rangement with these dairy farmers. In effect they told peti- 
tioner what was owing to them allegedly for just feed for at 
least one of them for part of the period and then allegedly for 
feed and labor and he paid this amount to them. This does not 
strike us as an employer-employee relationship. Also, alleged 
compensation on the basis of the cost of feed delivered to the 
dairy cattle seems incredible to us and is contradicted by other 
evidence of record. At the least, we conclude that petitioner, 
who has the burden of proof herein, has not established such 
a relationship with the other dairy farmers. In fact, it appears 
to us that petitioner engaged in an unsophisticated and clumsy 
attempt to achieve apparent producer-handler status and thus 
to circumvent regulation. Cf. e.g., Elm Spring Farm, Ince. Vv. 
United States, 127 F.2d 920 (1st Cir., 1942) ; Cosgrove v. Wickard, 
49 F. Supp. 232 (D. Mass., 1943); In re Fred A. Brown and 
Jennie B. Brown, d/b/a Gem Dairy, supra; In re Henshaw, 1 A.D. 
721 (1942); In re Eugene M. Olson and Thelma Irene Olson, 
d/b/a Olson Dairy, 22 A.D. 877 (1963). But cf. In re Jerome 
Klocher, d/b/a Blue Valley Dairy, 26 A.D. 1050 (1967). Peti- 
tioner failed by a far margin to establish or acquire producer- 
handler status under the order. 


IV 


At the hearing in this proceeding, petitioner reinstated and 
amended paragraph 6 of the petition in which he alleges a denial 
of procedural due process in violation of the 5th Amendment 
of the Constitution in that he did not have a substantive deter- 
mination of his status under the order prior to the execution 
of his property in an action under section 8a(6) of the act (7 
U.S.C. 608a(6)). Counsel for petitioner failed to return and 
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supply Petitioner’s Exhibits 20 and 21 herein, as agreed, and 
we are somewhat handicapped in considering this issue. How- 
ever, it is clear that petitioner is not entitled to a hearing 
before the Market Administrator prior to a determination by 
the Administrator as to petitioner’s status under the order. Fred 
A. Brown and Jennie B. Brown, d/b/a Gem Dairy v. United 
States, 367 F.2d 907 (10th Cir., 1966), cert. denied 387 US. 
917 (1967). The Court in the Brown case went on to say at 
p. 911 “It is sufficient to satisfy the demands of due process 
if a hearing is provided for before a final order becomes effec- 
tive.’ (Emphasis supplied) A hearing was provided for in a 
section 8c(15) (A) proceeding. But, petitioner did not institute 
such a proceeding until more than 3 years after he was deter- 
mined to be a pool plant handler by the Market Administrator. 
Petitioner may not avail himself of his own delay or laches or 
the alleged negligence of prior counsel to thwart and negate the 
statutory scheme. See United States v. Ruzicka, 329 U.S. 287 
(1946). 


To summarize, we have found herein that petitioner was a 
handler operating a pool plant during the period involved herein 
and not a producer-handler or at the least that petitioner has 
failed to establish producer-handler status under the order herein 
and that the facts herein do not constitute a breach of procedural 
due process. Accordingly, the petition should be dismissed. 
All contentions of the parties presented for the record have been 
considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision 
are denied. It should be stated in this connection that we find 
no merit to petitioner’s complaints as to the attendance at the 
hearing of witnesses not mentioned at the prehearing conference. 
The parties were not estopped to present additional witnesses 
by reason of such conference, petitioner was notified prior to 
the hearing of additional witnesses and petitioner was given 
the opportunity to request the adjournment of the hearing on 
the basis of surprise and he failed to do so. 


PROPOSED ORDER 


The relief requested by petitioner is denied and the petition 
is dismissed. 
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(No. 14,561) 


In re INTERSTATE MILK PRODUCERS COOPERATIVE, INC. AMA 
Docket No. M 16-15. Decided May 16, 1972. 


Classification—Shipment beyond designated area 
Order No. 16 


Petitioner challenges the classification of milk of producers reported by peti- 
tioner in Class II but which was reclassified by the market administrator 
in Class I. 


Held: The market administrator correctly reclassified the milk based upon 
§ 1016.44 of the order providing for Class I classification for milk trans- 
ferred to a nonpool plant located 300 miles or more from the City Hall 
in Baltimore, Maryland; the statute authorizes classification of milk on 
the basis of the form in which it is commercially utilized within a 
mileage zone but, when shipped beyond a designated area, on the basis 
of the form in which it leaves the handler’s plant or goes beyond such 
area; and the controverted provisions do not create an illegal trade 
barrier limiting the movement of marketing of milk. 


Willias F'. Daniels, Harrisburg Pa., and Donald F’. Copeland, Philadelphia, Pa., 
for petitioner. 
John A. Campbell and Gary Wenell for respondent. 
Dorothea A. Baker, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by the petitioner, a 
pool handler subject to Order No. 16 (7 CFR Part 1016),* regu- 
lating the handling of milk in the Upper Chesapeake Bay market- 
ing area. The order initially became effective on January 1, 1960, 
and on February 1, 1960. 


The proceeding has to do with the classification of milk of 
producers reported to the market administrator by petitioner in 
Class II but which was reclassified by the market administrator 
as Class I. The market administrator relied upon section 1016.44 
of the order providing for Class I classification for milk trans- 


1 Order No. 16 was merged in June 1970 with other marketing orders to constitute 
the Middle Atlantic Marketing Order No. 4, 7 CFR Part 1004. The provision involved 
here does not appear in Order No. 4. 
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ferred to a nonpool plant located 300 miles or more from the City 
Hall in Baltimore, Maryland. 


The petitioner alleges, in essence, that the market adminis- 
trator’s “reclassification” of petitioner’s milk from Class II to 
Class I, pursuant to Order No. 16, section 1016.44(c), is invalid 
because it violates sections 608c(5) (A) and 608c(5)(G) of the 
act, and the Fifth Amendment to the United States Constitution; 
that the prescribed milk classification in the provision is merely a 
rebuttable presumption ; and that the reasons stated by the Secre- 
tary for the promulgation thereof are inadequate to support the 
contested provision. 


An oral hearing was held on November 17, 1970, before Doro- 
thea A. Baker, Hearing Examiner, United States Department of 
Agriculture, at Towson, Maryland. Petitioner was represented 
by Willis F. Daniels, Attorney, 232 North Second Street, Harris- 
burg, Pennsylvania, and Donald F. Copeland, Attorney, 1020 
Fidelity Building, Philadelphia, Pennsylvania. Respondent was 
represented by John A. Campbell, and Gary Wenell, Attorneys, 
Office of the General Counsel, United States Department of Agri- 
culture, Washington, D. C. In due course, the parties filed briefs. 


The hearing examiner issued a recommended decision uphold- 
ing the market administrator’s reclassification. Petitioner filed 
exceptions requesting oral argument thereon and oral argument 
was had before Judicial Officer Thomas J. Flavin in Washington, 
D. C., on May 1, 1972. 


The Findings of Fact below are substantially the same as those 
of the hearing examiner and we reach the same conclusions from 
the facts as did the hearing examiner. 


FINDINGS OF FACT 


1. Petitioner is a “cooperative association” and is a pool handler 
as defined in Order No. 16, and as such was regulated by the order 
during the pertinent period of time herein involved.? 

2. The milk of those members of petitioner who ship into the 
marketing area of the order is delivered ordinarily to dairies in 


2 Although the petitioner alleged in its petition that the months in issue were 
January through June 1969, and the amount of the adjustment in issue was $74,481.38, 
it appears from the evidence of record that the period of time involved is January, 
February, and March 1967. At the oral hearing, and without objection, petitioner 
amended its petition with respect to amount of monies at issue: the originally prayed 
for amount of $74,481.88 was amended to $77,936.94. Petitioner's Exhibit 1 indicates 
there is also an amount of $1.66 involved. 
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Lancaster, Pennsylvania. In January, February and March of 
1969 arrangements were made between Lancaster Milk Company 
(a subsidiary of Penn Dairies, and the usual purchaser of peti- 
tioner’s milk) and Kirk Milk Products, Inc., for the diversion * 
of petitioner’s milk here in controversy. Pursuant to this ar- 
rangement, the milk, instead of going to the Penn Dairies’ pool 
plant, was diverted therefrom to receiving stations of Kirk Milk 
Products, Inc., in Lemoyne, Pennsylvania, and Hagerstown, Mary- ‘ 
land, both less than 300 miles from Baltimore City Hall, where 1 
it was reloaded and transported in bulk, in the form of a fluid 
milk product, to the processing plants of Pet Milk Company in 
Abingdon, Virginia, and the Borden Company in Chester, South 
Carolina. Chester, South Carolina, and Abingdon, Virginia, are 
both located more than 300 miles from the City Hall in Baltimore, 
Maryland. 


3. Thus, the producer milk (section 1016.4(b)) here in con- 
troversy physically moved from producer farms supplying milk 
to the Order No. 16 marketing area, to receiving stations in 
Lemoyne, Pennsylvania, and Hagerstown, Maryland, and from 
there to plants located in Chester, South Carolina, and Abingdon, 
Virginia, the final processing points. 


a hl SC 


4. During the months of January, February and March 1969, 
the milk in controversy was deemed to have been received at the 
Penn Dairies pool plant. 


at os. goae ze «ae ak ak ak 


5. The milk was “reclassified” from Class II as originally t 
reported by petitioner, to Class I pursuant to section 1016.44 (c) 
of the order which reads: 


“$1016.44 Transfers. ‘ 


“Skim milk and butterfat in the form of a fluid milk product shall 1 
be classified: * * * 


“(c) As Class I, if transferred or diverted in bulk to a nonpool plant 
that is neither an other order plant, a producer-handler plant nor a 
plant of a handler pursuant to § 1016.2(g) (5), located 300 miles or more 1 
from the City Hall in Baltimore, Md.; * * *” t 


6. The milk in controversy which was reclassified from Class II 
to Class I was used in making products which would be Class II 
under the provisions of the order if manufactured within 300 
miles of Baltimore City Hall. 


a . 


8 “Diversion” or “diverted” as used herein and under order programs means in 
brief that a handler’s producer milk is considered as received at a pool plant even 
though it is not received there but is transported from the farm to an outlet other ( 
than the pool plant. 3 
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7. The shipments of milk in issue here are the only shipments 
of milk by an order handler classified Class I because shipped in 
fluid form more than 300 miles from Baltimore City Hall. 


CONCLUSIONS 


Section 1016.44 quoted above in Finding of Fact 5 governs the 
outcome of this proceeding. The milk in issue was treated by 
the market administrator as Class I by virtue of these provisions. 


Petitioner argues (1) that the provisions set out only a rebut- 
table presumption and petitioner has shown that the milk was 
utilized in Class II products, and (2) that if interpreted other- 
wise the provisions are invalid under the act and the Fifth Amend- 
ment to the Constitution of the United States. 


It is true that the contested provisions were issued in part upon 
the basis of testimony in the nature of an assumption, namely, 
that, in view of the availability of surplus milk manufacturing 
facilities in and around the marketing area, fluid milk products 
shipped more than 300 miles from Baltimore City Hall would be 
used for fluid purposes rather than for manufactured products.‘ 
But the order language constitutes a flat statement that milk so 
shipped is automatically Class I. The provisions as written do 
not allow for a rebuttable presumption. 


We come then to the issue of statutory authority for the con- 
tested provisions. 


Section 8c(5) of the act (7 U.S.C. 608c(5)) authorizes the 
issuance of milk marketing orders under the act to contain terms 
and provisions “. . . (A) Classifying milk in accordance with 
the form in which or the purpose for which it is used. . . .” 


Petitioner claims that the Class I classification here is made on 
distance the milk traveled rather than the use to which it was 
ultimately put and that this is an illegitimate basis for classifica- 
tion under the statute. 


In Queensboro Farm Products, Inc. v. Wickard, 137 F.2d 969 
(2nd Cir. 1948), the court held that milk could be validly classified 
under the act according to the form in which it left a handler’s 
plant regardless of the milk’s ultimate commercial utilization.’ 

4 See p. 618 hereinafter. 

5To the same effect are Waddington Milk Co., Inc. v. Wickard, 140 F. 2d 97 


(2d Cir. 1944) and Wetmiller Dairy and Farm Products Co., Ine. v. Wickard, 149 F. 24 
330 (2d Cir. 1945). 
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In Crystal Lake Dairy Co. v. Brannan (N.D. Ill. 1951, 10 A.D. 
599), provisions of an order were upheld which classified and 
priced milk shipped outside a designated surplus milk manufac- 
turing area differently than if utilized within that area. It was 
also ruled in In re Clover Leaf Dairy Co. et al., 16 A.D. 286, that 
it was valid under the statute to classify milk in the form in 
which it was moved outside a designated surplus milk marketing 
area. We are not aware of any court precedents striking down 
order provisions classifying milk on the basis of the form in 
which the milk has gone to a distant area. 


The Secretary’s charter to classify and price milk under the 
statute has been considered as giving him broad discretion. In 
addition to the cases cited above, we find that Bailey Farm Dairy 
Co. v. Anderson, 157 F.2d 87 (8th Cir. 1946), cert. denied, 329 
U.S. 788 (1946), validated a requirement of the St. Louis milk 
order under the act that regulated handlers allocate to local pro- 
ducer milk 95 percent of handlers’ Class I sales even though milk 
imported from Chicago may have been used in Class I and local 
producer milk in Class II. Dairymen’s League Cooperative Ass’n, 
Inc. V. Brannan, 173 F.2d 57 (2d Cir. 1949), cert. denied, 338 
U.S. 825 (1949), upheld different classifications of cream depend- 
ing upon whether the county to which cream was shipped had a 


plant located there carrying health approval in the marketing 
area. 


We conclude that the statute authorizes classification of milk 
on the basis of the form in which it is commercially utilized 
within a mileage zone but, when shipped beyond a designated 
area, on the basis of the form in which it leaves the handler’s 
plant or goes beyond such area. The protested order provisions 
are not beyond the Secretary’s authority under the act. 


Of course section 8c(4) of the act (7 U.S.C. 608c(4)) and 
5 U.S.C. 556 (formerly section 7 of the Administrative Procedure 
Act) require that order proisions be supported by evidence at 
the hearing leading to the adoption of the provisions. We think 
the testimony cited by the hearing examiner is adequate to war- 
rant adoption of the provision. ‘This testimony is as follows 
(AMA Docket No. AO-312, hearing sessions on March 9 and 
March 11, 1959): 


“Then (e), if it is moved to a plant 300 miles or more from the city 
hall in Baltimore it is Class I milk, on the very sound assumption that 
nobody would haul milk that far unless he were going to bottle it ae 
whole milk. 





ae eI OS OU le 


We mae Aw FN Se SS 


Wy 


i ee 


A et Oo 


INTERSTATE MILK PRODUCERS CO-OP 619 
Cite as 31 A.D. 614 


“Under present conditions in the Baltimore market this 1027.44 would 
be rarely used but there is no assurance that conditions will remain as 
at present, particularly with the decline in the quantity of milk and, 
as I have referred to already, the explosive growth in population. 

“At this point I should like to point out that a great many herds are 
being sold out. Some of the cows will remain in the milkshed but some 
will not. So we feel that we have to have provision for more complex 
situations than presently obtain, * * *.” (Tr. 2084) (Emphasis added) 


« * * * 


“Q. In paragraph (d) you provide for classification of milk which 
moves less than 300 miles. Now is it your position that within that 
limitation there are adequate manufacturing facilities to take care of 
all of the surplus seasonal or day-to-day variations which might occur 
in the market, and therefore it would be unnecessary to move milk, 
for manufacture at least, for distances in excess of that point? 


“A. Yes, very much so. The distinction at the 300 miles largely 
depends though on the ease with which the market administrator could 
verify other use in Class II; and while 300 miles is an arbitrary figure, 
it is a distance beyond which particularly along the Eastern Seaboard 
here nobody would be hauling milk or cream unless he were going to 
use it, put it into fluid use.” (Tr. 2096-2097) 


* * * * 


“Q. Finally, you provide for an automatic Class I classification in 
movements to plants in excess of 300 miles. I note that also in that 
you have included cream, and I believe that in your direct testimony 
you indicated that the movement beyond 300 miles would be for dis- 
tances in excess of movements which would be economically feasible 
for other than Class I use. That was intended to also cover the item 
of cream? 


“A. Yes. Practically, when you look at the map and think of the 
geography and population and production capacities along the Eastern 
Seaboard, that would apply to milk moving South; and it is very apparent 
upon thinking and visualizing that situation that nobody would move 
milk that far except to bottle. 


“Q. Mr. Sadler, if milk is moved in the form of cream to a nonpool 
plant, why should you have a presumption that it would be ultimately 
used as Class I milk? 

“A. I think it is a very practical matter, Mr. Polikoff. Baltimore is 
actually a deficit market for cream, and it saves a lot of argument and 
discussion if any milk should be moved that far from Baltimore that 
it is Class I, 


“It is prima facie Class I and there is no use to spend any time 
debating over it. I could say that under present prospects such a 
movement would hardly ever take place. 


“Q. You appear to have addressed your answer in the posture of 
Mr. Derr’s last question relating to distances beyond 300 miles; I did 
not intend my question that way, because you create the same presump- 
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tion of Class I usage whether the shipment is made to a point less than 
800 miles distant or more than 300 miles distant.” (Tr. 2098-2099) 


» * * * 


“Q. Going on, I would raise the question of why in the case of move- 
ments to other types of approved plants, those that are approved by the 
health department and do ship some milk but do not ship enough to 
make the pool requirement, the application of the transfer provision 
should be any different than to any other nonpool plant since such 
plants located within 300 miles have adequate opportunity to have that 
milk classified in accordance to its actual use and if they are more 
distant than 300 miles the movement for such distances under your 
previous discussion could certainly be expected to be for Class I use. 

“A. Yes. Now possibly 300 miles is a longer distance than necessary 
under conditions as they exist here, and on those under 300 miles the 
transfers could be handled on some other distance—a hundred miles 
would really be a more realistic distance; that will take almost to New 
York City—and that (d)(1) and (2) are surplus, really surplus lan- 
guage.” (Tr. 2110-2111) ¢ 


Petitioner alleges other infirmities in connection with the chal- 
lenged provisions. It points out that these provisions were 
adopted ten years before the transactions involved, that condi- 
tions have changed during that interval, that similar provisions 
in other orders have been “phased out” and that there were no 
facilities within 300 miles of Baltimore available to manufacture 
the milk involved. 


A marketing order under the act is a so-called legislative “rule” 
with the force and effect of law. As is the case with statutes, 
marketing orders are changed from time to time as circumstances 
warrant, following hearings at which the evidence so indicates. 
Unless order provisions are “not in accordance with law” they 


are effective until so changed or amended by the rule-making 
process. 


Petitioner seems to claim that the milk had to be moved to 
where it was manufactured because of inability to have it manu- 
factured within the 300 mile area. There is no testimony to this 


6On the basis of the promulgation record the Secretary made the following finding: 

“*... The record shows that there are ample manufacturing facilities within 
300 miles of Baltimore to handle any prospective surplus of the market. Unless 
some limitation is provided on the distance beyond which shipments of fluid milk 
products are permitted a Class II classification, it would be necessary for the 
market administrator to follow any such shipments to their destination to deter- 
mine utilization and classification. Such procedure would of necessity increase 
the costs of administering the order. 

“It is appropriate therefore both for edministrative convenience and for the 
conservation of administrative funds to provide automatic classification in Class I 
for skim milk and butterfat contained in any fluid milk product which is moved 
more than 800 miles from Baltimore.’” (24 F.R. 9441, 9449). 
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effect from the persons who purchased the milk from petitioner. 
Petitioner’s employee A. J. Nixon testified (tr. p. 30) to a “glut” 
of milk at the times involved but his testimony is very general 
and vague. On the other hand, respondent’s witness Seebach, on 
the staff of the market administrator, testified (tr. p. 110) that 
the milk in issue was the only milk ever classified under the order 
as Class I because it was moved more than 300 miles from Balti- 
more City Hall before manufacture. No other handler had to 
move milk beyond the 300 mile zone to have it manufactured 
during the times involved. Petitioner had not established that 
the only possible outlets for the milk were beyond the prescribed 
mileage limit. 


In support of its contentions of illegality, the petitioner relies 
upon the cases of Zuber v. Allen, 396 U.S. 168 (1969) ; Blair v. 
Freeman, 370 F.2d 229 (D.C. Cir. 1966); and Lehigh Valley 
Cooperative Farmers, Inc. v. United States, 370 U.S. 76 (1962). 


We fail to see that the opinion in Zuber v. Allen would detract 
from the legality of the order provision here contested. As we 
read the Zuber case we are unable to discern any prohibition in 
the decision as a whole which would prevent the Secretary from 
assigning a classification such as was done in the instant case. 
In Zuber, the court found that payment of farming location dif- 
ferentials was not a permissible adjustment to the general require- 
ment of uniformity of price under section 8c(5)(B) of the act. 
Here we are not dealing with any type of adjustment to the 
uniform pricing requirement of the act. Instead, we are dealing 
with the classification of petitioner’s fluid milk product based 
upon the form in which it was used, which is expressly authorized 
by section 8c(5) (A) of the act. So too, did the Blair case deal 
with price differentials. The present proceeding does not involve 
price “differentials” but rather a classification of milk. 


Likewise, Lehigh Valley cannot be considered persuasive in this 
matter. In that case the Supreme Court overturned a system of 
“compensatory payments” because the rate of such payments 
effectuated a trade barrier to the introduction into the market 
area of “outside” milk. For an erudite discussion of the scope 
and limitations of the Lehigh case see Lewes Dairy, Inc. v. Free- 
man, 401 F.2d 308 (3d Cir. 1968). 


On brief, petitioner argues, “If this milk, because and only 
because of distance, was to carry a Class I price, it could not have 
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been sold and, therefore, the Section of the Order here complained 
of amounted to a prohibition of the movement of milk in a pro- 
duction area to another area,”’; it is further stated, “It would be 
impossible to find a manufacturing plant or outlet which would 
pay a Class I price for the milk.” 


In the present case which we have before us, the petitioner is 
a handler within the order’s marketing area, and wishes to move 
milk out and not into the marketing area. 


Petitioner has not demonstrated that the controverted pro- 
visions create a prohibited trade barrier limiting the movement 
and marketing of milk. Section 608c(5)(G) of the act prohibits 
limitations of movements of milk into a marketing area. Section 
1016.44(c) in no way limits the marketing of milk in, nor does 
it limit the movement of milk into, the Order No. 16 marketing 
area. Certainly, as to this petitioner there was no trade barrier. 


In this proceeding, petitioner has the burden of proving that 
the order provisions involved are “not in accordance with law.” 
In view of what we have said above we conclude that petitioner 
has not sustained its burden. 


All requests, motions, arguments, objections, etc., inconsistent 
with our decision are denied or overruled whether or not spe- 
cifically discussed herein. 


The relief requested by the petition is denied and the petition 
is dismissed. 
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Consent order 


Respondents are ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased, failing to pay, when due, the 
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full purchase price of such livestock, and purchasing livestock while 
current liabilities exceed current assets unless payment is made at time 
of purchase. They are also ordered to keep required records. 


Dona Kahn for complainant. 
Henry Klepak, Dallas, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on February 8, 1972, by the Packers and Stockyards 
Administration, United States Department of Agriculture, al- 
leging that the respondents engaged in acts and practices in 
violation of the provisions of the Act and the regulations there- 
under (9 CFR, Part 201), hereinafter referred to as the regu- 
lations. 


Respondents have filed an answer in which they, inter alia, 
admit the jurisdictional allegations of the Complaint, neither 
admit nor deny the remaining allegations, waive oral hearing 
and the report of the Hearing Examiner, and for the purposes 
of this proceeding and for no other purpose, consent to the 
issuance, without further notice, of a specified order containing 
findings of fact and conclusions based upon the allegations 
contained in the Complaint. Complainant has recommended that 
the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. Respondent Great Western Packing Company of Nebraska, 
a corporation, hereinafter referred to as the corporation, has its 
principal place of business located at Scottsbluff, Nebraska, and 
is incorporated under the laws of the State of Nebraska. 


2. The corporation is and was at all times material herein 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter and of manufacturing meats and meat food 
products for sale and shipment in commerce. 


3. The corporation is and was at all times material herein a 
packer within the meaning and subject to the provisions of 
the Act. 
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4. Respondent Irving Rosenthal is, and was at all times ma- 
terial herein, president, director and principal stockholder of 
the corporation. Respondent Rosenthal dominates and controls 
the livestock procurement operations of the corporation. 


5. Prior to the incorporation of respondent corporation, re- 
spondent Irving Rosenthal was a stockholder, director and officer 
of the Rosenthal Packing Company and the North Star Packing 
Company, both Texas corporations, which were engaged in the 
business of a packer, but are no longer in operation. On March 
19, 1962, an order was issued requiring Rosenthal Packing Com- 
pany, Inc., and North Star Packing Company, their officers, 
representatives, agents and employees, directly or through any 
corporate or other device, to cease and desist from purchasing 
livestock in commerce while insolvent unless such persons paid 
the full purchase price of the livestock at the time of purchase. 
(P&S Docket No. 2590) 


On July 7, 1966, the District Court for the Northern District 
of Texas, Fort Worth Division, after pleas of nolo contendere 
from Rosenthal Packing Company, Inc., a corporation, and 
Irving Rosenthal, an individual, entered a judgment and fines 
totaling $1,500.00 against Irving Rosenthal with imprisonment 
being suspended conditioned upon the payment of the imposed 
fines. The conviction was for the offense of “purchasing live- 
stock, while insolvent, without paying the full purchase price 
at time of purchase thus failing to obey an order of the Secretary 
of Agriculture issued pursuant to Section 203 of the Act (7 U.S.C. 
193).” The order referred to was the order in P. & S. Docket 
2590. The judgment was against Mr. Rosenthal as an individual 
and the charges against the corporation were dismissed. 


6. Respondents, in connection with corporation’s operations 
as a packer, during the period June through November, 1971, and 
in 56 transactions set forth in paragraph II of the Complaint 
purchased 18,188 head of livestock for slaughter and in pur- 
ported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because the 
corporation did not have sufficient funds on deposit in the 
account upon which such checks were drawn. 


7. Respondents, in connection with the corporation’s opera- 
tions as a packer, during the period June through November, 
1971, and in connection with 19 transactions set forth in para- 
graph III of the Complaint, purchased 4,354 head of livestock 
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for slaughter and failed to pay the full purchase price of such 
livestock when due. 


8. Respondents, in connection with the corporation’s opera- 
tions as a packer, during the years 1970-72 operated while its 
current liabilities exceeded its current assets and in connection 
with the transactions set forth in the paragraphs above, failed 
to pay for purchases of livestock at the time of purchase. 


9. During the year 1971, in connection with the corporate 
respondent’s business as a packer under the Act, respondents 
failed to keep accounts, records and memoranda which fully and 
correctly disclosed all transactions involved in the corporation’s 
business, in that they failed to keep: (1) a general ledger show- 
ing all assets, liabilities, income, expenses and net worth; (2) 
the corporation’s expenditures separate and apart from respond- 
ent Rosenthal’s personal expenditures; (3) a complete and ac- 
curate record of all accounts payable; and (4) a complete and 
accurate inventory. 


CONCLUSIONS 


By reason of the facts set forth herein, respondents have 
violated sections 202(a) and 401 of the Act (7 U.S.C. 192(a) ; 221) 
and section 201.43(b) of the regulations (9 CFR 201.43(b) ). 


Inasmuch as the complainant has recommended the issuance 
of the order consented to by respondents, the order will be issued. 


ORDER 


Respondents Irving Rosenthal and Great Western Packing 
Company of Nebraska, its officers, directors, agents and em- 
ployees, directly or indirectly through any corporate or other 
device, shall cease and desist from: 


(1) Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which such checks are drawn; 


(2) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


(3) Purchasing livestock in commerce while current liabili- 
ties exceed current assets unless the full purchase price of the 
livestock is paid at the time of purchase. 
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Respondents shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in the cor- 
poration’s business as a packer under the Act, including among 
other things: (1) a general ledger showing all assets, liabilities, 
income, expenses and net worth; (2) the corporation’s expendi- 
tures separate and apart from Respondent Rosenthal’s personal 
expenditures; (3) a complete and accurate written record of all 
accounts payable; and (4) a complete and accurate inventory. 


Copies hereof shall be served upon the parties. This order 
shall become effective on the first day after service upon the 
respondents. 


(No. 14,563) 
FERRY Bros., INC. P&S Docket No. 4638. Decided May 5, 1972. 


Consent order 


Respondent, a packer under the act, consented to the issuance of a cease and 
desist order against it for violations of the act in failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 


Henry F. Rompage for complainant, 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on April 12, 1972 by the Admin- 
istrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


On May 1, 1972, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations and consents to the issuance 
of a specified order containing findings of facts and conclusions 
based upon the allegations of the complaint. Complainant has 
recommended that the order consented to by the respondent be 
issued. 
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FINDINGS OF FACT 


1. (a) Ferry Bros., Inc., hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located 
at Ferndale, Washington. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. The stockyards named in paragraph II of the complaint are 
now and at all times herein were posted stockyards subject to the 
provisions of the Act. 


3. Respondent on or about the dates and in the transactions 
set forth in paragraph III of the complaint, in connection with 
its operations as a packer, purchased livestock in commerce and 
failed to pay, when due, the full purchase price for such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Facts 2 and 3, 
respondent has violated section 202(a) of the Act (7 U.S.C. 
192(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from: Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


The order shall become effective on the first day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 14,564) 


In re ELMER RENFRO and CHARLIE RENFRO. P&S Docket No. 
4573. Decided May 12, 1972. 


Consent order 


Respondents consented to the issuance of a cease and desist order against 
them for violations of the act in failing to deposit shippers’ proceeds 
promptly and permitting employees to purchase livestock consigned to 
respondents for sale on a commission basis. 


Jerome S. Ducrest for complainant. 
C. T. Sanders, Kansas City, Mo., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 e¢ seq.) instituted 
by a Complaint issued by the Administrator, Packers and Stock- 
yards Administration, on October 28, 1971. The Complaint 
charges the respondents with various violations of the Act and 
the regulations. 


Respondents in their answer admit the jurisdictional allega- 
tions in the Complaint and submit to the jurisdiction of the 
Secretary in the matter, neither admit nor deny the remaining 
allegations, waive oral hearing and the report of the Hearing 
Examiner, and, for the purposes of this proceeding only, consent 
to the issuance of a specified order with findings of fact and 
conclusions based upon the allegations contained in the Com- 
plaint. Complainant has recommended that the order consented 
to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Elmer Renfro and Charlie Renfro, hereinafter referred 
to as the respondents, are partners, d/b/a Mansfield Livestock 
Auction Company, with their principal place of business located 
at Mansfield, Louisiana 71052. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and operat- 
ing the Mansfield Livestock Auction Company stockyard, a posted 
stockyard under the Act, hereinafter referred to as the stockyard; 
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(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard, and; 


(83) Registered with the Secretary of Agriculture as a 
market agency and a dealer to buy and sell livestock in commerce. 


2. Respondents, during the period from April 1 through May 
31, 1971, failed to maintain and use properly the account in the 
First National Bank in Mansfield, Louisiana in which they de- 
posited proceeds received from the sale, at the stockyard, of live- 
stock consigned to them for sale on a commission basis, herein- 
after referred to as the Custodial Account, thereby endangering 
the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock, in that: 


(a) As of April 1, 1971, respondents had outstanding checks 
drawn on the Custodial Account in the amount of $54,183.04 
and had, to offset said checks, a bank balance in said account of 
$44,443.13 and no deposits in transit or proceeds receivable, result- 
ing in a deficiency of $9,739.91 in funds available to pay shipper’s 
proceeds ; 


(b) As of April 30, 1971, respondents had outstanding checks 
drawn on the Custodial Account in the amount of $91,385.29 and 
had, to offset said checks, a bank balance in said account in the 
amount of $49,266.51, deposits in transit in the amount of $21,- 
746.43, and current proceeds receivable in the amount of $7,941.67, 
resulting in a deficiency of $12,430.68 in funds available to pay 
shipper’s proceeds; 


(c) As of May 31, 1971, respondents had outstanding checks 
drawn on the Custodial Account in the amount of $76,672.89 and 
had, to offset said checks, a bank balance in said account in the 
amount of $26,531.43, deposits in transit in the amount of $34,- 
663.08, and no proceeds receivable, resulting in a deficiency of 
$15,478.38, in funds available to pay shipper’s proceeds. 

(d) Respondents during the months of April and May 1971 
failed to deposit in the Custodial Account, within the time pre- 
scribed by the regulations, amounts of money equal to the proceeds 
receivable from its sales of consigned livestock. 


3. Respondents, at the stockyard, on or about the 18 dates and 
in the transactions set forth in paragraph III of the Complaint 
permitted B. D. Morgan, ticket-writer employee of respondents, 
to purchase, for his own account, livestock which had been con- 
signed to respondents for sale on a commission basis. 
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CONCLUSIONS 


By reason of the facts set out in findings of fact 2 and ? 
hereof, respondents have violated sections 304, 307 and 312(a) 
of the Act (7 U.S.C. 205, 208, 213(a)) and sections 201.41, 201.42 
and 201.57(a) of the regulations (9 CFR 201.41, 201.42, 201.57 
(a)). 

Inasmuch as respondents have consented that an order be issued 
requiring them to cease and desist from the practice complained 
of in the Complaint and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


(a) Failing to deposit in their Custodial Account for Shippers’ 
Proceeds, within the time prescribed by Section 201.42(c) of the 
regulations (9 CFR 201.42(c)), amounts equal to the proceeds 
receivable from their sales of consigned livestock ; 


(b) Failing to maintain their Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of Section 201.42 of 
the regulations (9 CFR 201.42) ; and 


(c) Permitting ticketwriters and other employees of Respond- 
ents engaged in the actual conduct of auction sales to purchase 
livestock out of consignment for any purpose for their own 
account. 


This order shall become effective on the sixth day after service 
upon respondents. 


(No. 14,565) 


In re EDWARD TIEMANN. P&S Docket No. 4633. Decided May 15, 
1972. 


Consent order 


Respondent is ordered to cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce and issuing 
insufficiet funds checks in purported payment thereof. Respondent is 
also ordered to maintain required records. 

Hugh A. Stowe for complainant. 

Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq). instituted by complaint filed on April 3, 1972, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
201. 1 et seq.). 


On April 27, 1972, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations and consents to 
the issuance of a specified order containing findings of facts and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the cease and desist order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Edward Tiemann, hereinafter referred to as the re- 
spondent, is an individual whose address is Route 1, Box 103-A, 
Brenham, Texas 77833. 

(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint, purchased livestock, in commerce, and 
in purported payment therefor, issued checks which were re- 
turned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint, purchased livestock, in commerce, 


and failed to pay, when due, the full purchase price for such 
livestock. 


4. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records and memoranda which fully and 
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correctly disclosed all transactions involved in his business as a 
dealer under the Act in that respondent failed to keep and main- 
tain a general ledger of accounts showing assets, liabilities, and 
net worth. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


By reason of the facts set forth in Findings of Fact 4, respond- 
ent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in purported payment for livestock purchased 
in commerce without having and maintaining sufficient funds 
on deposit in the bank account on which they are drawn to pay 
such checks; and 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his 
business as a dealer subject to the Act including a general ledger 
of accounts showing assets, liabilities, and net worth. 


The order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 
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(No. 14,566) 


In re MAGNER LIVESTOCK COMPANY. P&S Docket No. 4571. 
Decided May 15, 1972. 


Consent order 


Respondent consented to the issuance of a cease and desist order and to a 
suspension of its registration under the act for seven days for violations 
of the act in issuing untrue or incomplete scale tickets and accounts 
of sale and paying consignors on the basis of prices other than the actual 
sale prices. Respondent is also ordered to maintain required records. 


Jerome S. Ducrest for complainant. 
LeVander, Gillen, Miller & Magnuson, South St. Paul, Minn., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint issued by the Administrator, Packers and Stockyards 
Administration on October 28, 1971. The complaint charges 
respondent with various violations of the Act and the regulations. 
Respondent in its answer admits the jurisdictional allegations in 
the complaint and submits to the jurisdiction of the Secretary 
in the matter, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, 
and, for the purposes of this proceeding only, consents to the 
issuance of a specified order, with findings of fact and conclusions 
based upon the allegations contained in the complaint, requiring 
respondent to cease and desist from the practices complained of 
in the complaint and suspending its registration. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) The Magner Livestock Company, hereinafter referred 
to as the respondent, is a corporation organized under the laws 
of the State of Kentucky and doing business at the Bourbon Stock 
Yard Company, Louisville, Kentucky. Its mailing address is 207 
Livestock Exchange Building, Bourbon Stock Yard Company, 
Louisville, Kentucky. 
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(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling cattle 
on a commission basis and buying and selling cattle for its own 
account, in commerce; and 


(2) Registered with the Secretary of Agriculture as 
a market agency and dealer to buy and sell cattle, in commerce. 


2. The Bourbon Stock Yard Company, Louisville, Kentucky, 
hereinafter referred to as the stockyard, is a posted stockyard 
subject to the Act. 


8. (a) Respondent, at the stockyard, on or about the dates 
and in the transactions listed below and in other transactions at 
divers other times during the period from January 1 through 
August 31, 1971, purchased, for its own account, cattle which 
had been consigned to it for sale on a commission basis and, in 
connection with such transactions (1) Changed, or caused to be 
changed, on scale tickets issued by the stockyard to cover the 
weighing and sale of said cattle, the sale prices of the cattle 
entered on the scale tickets by the stockyards by obliterating or 
erasing such entries and substituting new and different figures, 
or altering the stockyard’s entries, so as to show, in every in- 
stance, lower and false and incorrect sale prices; (2) In account- 
ing to the consignors for the sale of their cattle, issued accounts 
of sale showing the false and incorrect sale prices, which it 
entered, or caused to be entered, on the said scale tickets as the 
actual sale prices of the cattle; and (3) Paid the consignors for 
their cattle on the basis of such arbitrarily and fraudulently low- 
ered prices, as follows: 


Sale Price 

Reported and 

Date No.of Head Used as Basis 

of _ of Livestock for Remittance 

Sale Sold Name of Consignor Sale Price to Consignor 

1971 (Per CWT) 

January 5 1 Mrs, J. E. Carter $17.50 $17.00 
January 12 6 Ralph Collins 81.00 30.00 
January 18 3 John Reynolds & Son 23.00 22.00 
January 21 1 John Reynolds & Son 34.00 33.00 
February 11 2 Thomas Williams 33.00 82.00 
March 9 1 F, T. Clausen 40.50 38.00 
March 9 2 F, T, Clausen 88.50 36.50 
March 11 1 F. T. Clausen _ 88.00 37.00 
March 11 3 Jan Schirmer 88.00 37.00 
March 16 2 Clarence Branaman 22.50 22.00 
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Sale Price 

Reported and 

Date No. of Head Used as Basis 

of of Livestock for Remittance 
Sale Sold Name of Consignor Sale Price to Consignor 

1971 (Per CWT) 

March 29 9 Bredeway Bros. 29.40 29.10 
April 6 2 L. A. Smith 22.00 21.50 
April 26 2 Trent Bros. 21.00 20.00 
April 29 1 James Alexander 23.00 22.00 
May 11 3 Alvin Ech 31.00 80.50 
May 18 1 Roy Lee Archibold 28.00 27.00 
May 25 2 Charles V. Russell 30.00 29.00 
May 26 2 Pleasant Valley Farm 44.00 48.50 
June 8 1 Pleasant Valley Farm 33.50 82.00 
June 10 1 Roy Taylor 23.00 22.00 
June 14 1 C. B. Trinkle 27.00 26.00 
June 15 4 Raymond J. Arvin $2.20 32.00 
June 15 1 Frank Thomas 40.00 38.00 
June 15 1 Tom Brunner 28.25 28.00 
June 17 1 May Ann Goffinet 24.00 23.00 
June 28 1 Donald Jones 21.00 20.00 
July 22 1 Martin Hill Ranch 19.00 18.00 
August 11 3 Virgil Hemmer 82.00 31.50 
August 11 1 Nopel Coleman 32.00 81.25 
August 12 5 Roy Peabody 34.90 33.00 
August 19 1 Ky. Charolois Farm 21.50 21.00 


(b) Respondent, at the stockyard, on or about the dates and 
in the transactions listed below and in other transactions at 
divers other times during the period from March 1 through 
August 31, 1971, sold cattle consigned to it for sale on a com- 
mission basis and, in connection with such transactions (1) 
Changed, or caused to be changed, on scale tickets issued by the 
stockyard to cover the weighing and sale of said cattle, the sale 
prices of the cattle entered on the scale tickets by the stockyard 
by obliterating or erasing such entries and substituting new and 
different figures, or altering the stockyard’s entries, so as to show, 
in every instance, lower and false and incorrect sale prices; (2) 
In accounting to the consignors for the sale of their cattle, issued 
accounts of sale showing the false and incorrect sales prices, 
which it entered, or caused to be entered, on the said scale tickets 
as the actual sale prices of the cattle; (3) Paid the consignors 
for their cattle on the basis of such arbitrarily and fraudulently 
lowered prices; and (4) Billed the purchasers of the cattle on 
the basis of said arbitrarily and fraudulently lowered prices, as 
follows: 
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Sale Price 

Reported and 

Date No.of Head . Name Person Used as Basis 

0 of Livestock of To Whom for Remittance 

Sale Sold Consignor Sale Price Sold to Consignor 

1971 (Per CWT) 

March 22 1 Bill Wildman $21.00 Stadler Pkg. Co. $20.00 
March 22 1 Boyce Womack 23.00 Stadler Pkg. Co. 22.00 
April 6 7 Clarance Branaman 31.50 Koch Beef Company 31.00 
April 12 14 Rolland Wood 31.50 Koch Beef Company 31.40 
June 14 1 Herrington Cattle Co. 27.60 C&R 26.60 
August 12 1 W. Lowell Brown 21.50 Koch Beef Company 20.00 
August 18 4 Wayne Wigginton 32.50 Logan 32.00 


(c) Respondent made copies of the false and incorrect scale 
tickets showing the arbitrarily and fraudulently altered sales 
prices and copies of the false and incorrect accounts of sale re- 
porting such altered sales prices as the actual sale prices of the 
cattle, in the transactions described and listed in subparagraphs 
(a) and (b) above, a part of its accounts and records. 


4. Respondent, during the period from January 1 through 
August 31, 1971, failed to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in 
its business as a market agency, including, among other things, 
true and correct copies of accounts of sales, buyers invoices and 
scale-tickets. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 3 hereof, 
respondent has wilfully violated sections 304, 307 and 312(a) of 
the Act (7 U.S.C. 205, 208 and 213(a)) and sections 201.43 and 
201.44 of the regulations (9 CFR 201.43 and 201.44) and by 
reason of the facts alleged in Finding of Fact 4 hereof respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented that an order be issued 
suspending its registration as a registrant under the Act for a 
period of seven (7) days and requiring it to cease and desist from 
the practices complained of in the complaint and complainant 
has recommended that such an order be issued, the order will 
be issued. 
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ORDER 


Respondent, its officers, agents, and employees, directly or 
through any corporate or other device, in connection with re- 
spondent’s operations as a market agency under the Act, shall 
cease and desist from: 


(a) Changing, or causing to be changed, entries made by the 
stockyard on scale tickets issued by the stockyard to cover the 
weighing and sale of livestock at the stockyard; 


(b) Issuing and submitting to consignors of livestock account- 
ings which fail to show the true and correct sale prices, or other 
pertinent information in connection with the sale of their live- 
stock ; and 


(c) Paying consignors for their livestock on the basis of prices 
other than the actual sale price of the livestock. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency under the Act, including true and correct 
copies of scale tickets, accounts of sale, sales invoices, buyers 
tickets and other accountings to sellers and purchasers of livestock 
sold by respondent in commerce. 

Respondent is suspended as a registrant under the Act for a 
period of 7 days. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on May 25, 1972. 


(No. 14,567) 


In re BELMONT LIVESTOCK MARKET, INC., P&S Docket No. 4625. 
Decided May 24, 1972. 


Consent order 


Respondent consented to the issuance of a cease and desist order against 
it for its failure to deposit shippers proceeds promptly as required 
by the regulations issued under the act. 


Alfred R. Nolting for complainant. 


Barnard & McWilliams, Darlington, Wis., and C. T. Sanders, Kansas 
City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on February 11, 1972, 
by the Packers and Stockyards Administration, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an amended answer on May 4, 1972, in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hear- 
ing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings of facts and con- 
clusions, for the purposes of this proceeding only, based upon 
the allegations contained in the complaint. Complainant has 
recommended that the order consented to by the respondent 
be issued. Complainant has also recommended that respondent 
not be suspended under the Act because subsequent to the issuance 
of the complaint respondent has demonstrated that the deficit 
in its custodial account for shippers’ proceeds has been eliminated. 


FINDINGS OF FACT 


1. (a) Belmont Livestock Market, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Belmont, Wisconsin. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Belmont Livestock Market, Inc., posted under and subject 
to the provisions of the Act, hereinafter referred to as the stock- 
yard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce. 


2. Respondent during the period from September 30, 1971, 
through October 30, 1971, failed to maintain and use properly 
its custodial account for shippers’ proceeds, thereby endanger- 
ing the prompt accounting therefor and payments of the portions 
thereof due the owners or consignors of livestock, in that: 
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(a) As of September 30, 1971, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $78,488.76, and to offset said checks, cash in said 
bank account of $6,209.16, deposits in transit of $5,328.63 and 
other debits in the amount of $32,548.09, resulting in a deficiency 
of $34,402.88 in funds available to pay shippers’ proceeds. 


(b) As of October 30, 1971, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds 
in the amount of $123,239.89, and to offset such checks, cash in 
said bank account in the amount of $52,621.47, resulting in a 
deficiency of $70,618.42 in funds available to pay shippers’ 
proceeds. 


(c) Respondent failed to deposit in its custodial account 
shippers’ proceeds, within the time prescribed by the regulations, 
an amount equal to the proceeds receivable from sales of con- 
signed livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 herein, 
respondent has willfully violated sections 307 and 312(a) of 
the Act (7 U.S.C. 208, 213(a)) and section 201.42 of the regu- 
lations (9 CFR 201.42). 


Inasmuch as the respondent has consented to the issuance of 
the cease and desist order set forth below, and the complainant 
has recommended that such order be issued, the order will be 
issued. 


ORDER 
Respondent shall cease and desist from: 


(1) Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by Section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; and 


(2) Failing to maintain its account for shippers’ proceeds 
in conformity with the provisions of Section 201.42 of the regu- 
lations (9 CFR 201.42). 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 
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(No. 14,568) 


In re BRYAN LIVESTOCK COMMISSION COMPANY, INC. P&S Docket 
No. 4568. Decided May 24, 1972. 


Consent order 


Respondent consented to the issuance of a cease and desist order against 
it for violations of the act in failing to deposit shippers’ proceeds 
promptly and failing otherwise to maintain its account for such pro- 
ceeds in accordance with the regulations. 


James E. Andrews for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on October 26, 1971, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On May 11, 1972, respondent filed an amended answer in which 
it admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hear- 
ing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order with findings of fact and con- 
clusions, for the purposes of this proceeding only, based upon 
the allegations contained in the Complaint. Complainant has 
recommended that the order consented to by respondent be 
issued. Complainant has also recommended that respondent not 
be suspended as a registrant under the Act because respondent 
has demonstrated that the deficit in its custodial account for 
shippers’ proceeds has been eliminated. 


FINDINGS OF FACT 


1. (a) Bryan Livestock Commission Company, Inc., herein- 
after referred to as the respondent, is a corporation with its 
principal place of business located at Bryan, Texas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Bryan Livestock Commission Company, Inc., stockyard, 
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a posted stockyard under the Act, hereinafter referred to as the 
stockyard ; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce. 


2. Respondent, during the period from July 30, 1971, through 
August 12, 1971, failed to maintain and use properly its custodial 
account for shippers’ proceeds, thereby endangering the prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that: 


(a) As of July 30, 1971, respondent had outstanding checks 
drawn on its custodial account in the amount of $134,809.66 and 
to offset such checks had cash in said account in the amount of 
$72,132.71 and a certificate of deposit in the amount of $5,000.00, 
resulting in a deficiency of $57,676.95 in funds available to pay 
shippers’ proceeds. 


(b) As of August 12, 1971, respondent had outstanding checks 
drawn on its custodial account in the amount of $156,500.94 and 
to offset such checks had cash in said account in the amount of 
$98,400.77, a certificate of deposit in the amount of $5,000,00, 
and current proceeds receivable in the amount of $15,920.91, re- 
sulting in a deficiency of $37,179.26 in funds available to pay 
shippers’ proceeds. 


Such deficiencies were due to respondent’s failure to deposit 
in its custodial account for shippers’ proceeds, within the time 
prescribed by the regulations, an amount equal to the proceeds 
receivable from sales of consigned livestock at the stockyard and 
the total of its market support purchases. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)) and section 201.42 of the regulations 
(9 CFR 201.42). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a market agency, shall cease 
and desist from: 


1. Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from sales of consigned livestock; and 


2. Failing to otherwise maintain its custodial account for 
shippers’ proceeds in conformity with the provisions of section 
201.42 of the regulatons (9 CFR 201.42). 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 14,569) 


In re LAVOY ORNER, d/b/a BLACKHAWK FEEDER PIG COMPANY. 
P&S Docket No. 3821. Decided May 24, 1972. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued August 28, 1967, suspending re- 
spondent as a registrant under the Act for a period of 60 days 
and thereafter until such time as respondent demonstrates that 
he is no longer insolvent. Complainant has now recommended 
that a supplemental order be issued terminating the suspension of 
respondent as a registrant under the Act as respondent has 
demonstrated that he is no longer insolvent. 


Accordingly, the suspension of respondent as a registrant 
under the Act in the order of August 28, 1967, is hereby termi- 
nated. Such order shall remain in full force and effect in all 
other respects. 


Copies hereof shall be served upon the parties. 
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(No. 14,570) 


GIBBON PACKING, INC. v. FISHER & CO., and ROBERT JESSUP. 
P&S Docket No. 4487. Decided May 24, 1972. 


Failure to deliver—Buyer not indebted as an alleged successor 
corporation—Damages 


Where complainant ordered 92 cattle and paid for them in full to respond- 
ent Jessup’s clearor, Fisher & Co., but respondent Jessup shipped only 
47 cattle, causing the remaining 45 to be sold for his own account, 
Jessup’s failure to ship all 92 cattle is a violation of the act, on the 
basis of which reparation is awarded complainant. Respondent Jessup 
failed to prove his contention that complainant took over the business 
of another company that defrauded Jessup in the issuance of an in- 
sufficient funds check. Jessup is not entitled to credit for his com- 
mission under the circumstances that constitute a violation of the act. 
The complaint is dismissed as to Fisher & Co., who acted only as 
Jessup’s clearor. 


Michael T. Murphy, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed October 27, 1970, complainant alleged in substance 
that it had purchased 92 cattle through respondents and paid in 
full for them, and that respondents had shipped 47 of them, 
sold 45, and kept the proceeds of the sale of the 45. 


Copies of the complaint and the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR 202.40) were served on respendents on November 19, 
1970. A copy of the investigation report was served on complain- 
ant the same day. 


Respondents filed answers on December 9, 1970. Respondent 
Fisher & Co. alleged that it acted solely as clearing house for 
respondent Jesup. The later alleged in substance that complain- 
ant “took over the business’ of Holiday Markets, Inc. d/b/a 
Kearney Packing Co. (Kearney) without compliance with the 
applicable Bulk Sales Law, that complainant was either a “sham” 
or the same as Kearney, and that persons controlling complain- 
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ant and Kearney had acted in concert to defraud him by causing 
a check to be issued to him by Kearney and then returned for in- 
sufficient funds. 


Respondent Jessup also filed what he called a “cross complaint” 
which was dismissed for reasons stated in the order of dismissal, 
properly we find, and a request for an oral hearing. 


An oral hearing was held at Gibbon, Nebraska on June 15, 1971, 
and on July 26, 1971. Michael T. Murphy of the Office of the 
General Counsel of this Department, acted as presiding officer. 
Complainant was represented by Irving Lowe, Esq., of Milwaukee, 
Wisconsin, and respondents were represented by James H. Har- 
rod, Esq., of Oklahoma City, Oklahoma. Four witnesses and 
respondent Jessup testified. Complainant introduced seven, and 
respondents introduced 27 exhibits. Respondents filed proposed 
findings of fact and conclusions of law. 


FINDINGS OF FACT 


1. Complainant Gibbon Packing, Inc., a corporation, at all 
times material herein engaged in business as a meat packer at 
Gibbon, Nebraska. 


2. Respondent Fisher & Co., a corporation, at all times ma- 
terial herein engaged in business as a market agency buying 
cattle on commission and rendering clearing services, and as a 
dealer buying and selling cattle for its own account, in commerce, 
operating on Oklahoma National Stockyards, a posted stockyard 
subject to the Act, and was so registered under the Act with the 
Secretary of Agriculture. 


8. Respondent Robert Jessup, an individual, at all times ma- 
terial herein engaged in business as a market agency buying 
livestock on commision, and as a dealer buying and selling live- 
stock for his own account, in commerce, operating on Oklahoma 
National Stockyards, a posted stockyard subject to the Act, and 
was so registered under the Act with the Secretary of Agriculture. 


4, On or about September 21, 1970, respondent Robert Jessup 
bought 92 cattle as agent for complainant, acting on an order 
sent by telephone from one William Surface as agent for com- 
plainant, to one Jack Jessup as agent for respondent Robert 
Jessup. The price paid by respondent Jessup, plus feed and 
$1.00 per head commission, amounted to $15,261.21 which re- 
spondent Jessup requested and complainant promptly paid him. 
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5. Respondent Jessup shipped 47 of the 92 cattle, but held the 
remaining 45, demanding that complaint pay him the amount of 
a check of Holiday Markets, Inc., d/b/a Kearney Packing Com- 
pany, which had been returned to him for insufficient funds in 
the bank on which it was drawn. Complainant refused to do so 
and Jessup caused said 45 cattle to be sold and kept the proceeds 
of that sale. 


6. The price paid by respondent Jessup for the 47 cattle 
delivered, plus feed, amounted to $7,749.36. Subtracting that 
amount from $15,261.21, leaves $7,511.85. 


7. The complaint was filed within 90 days of accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


The dispute in this proceeding arises out of the demise of 
Holiday Markets, Inc. d/b/a Kearney Packing Co. (Kearney), 
a packer, and the formation of complainant Gibbon Packing, 
Inc., a wholly owned subsidiary of Peck Packing Co. (Peck) of 
Milwaukee, Wisconsin. Complainant commenced business in the 
plant previously operated by Kearney and hired certain persons 
previously employed by Kearney. A discussion of these events 
is necessary to clarify the issues in this proceeding. 


In Kearney’s last year in business, 1970, it operated in a cer- 
tain plant in Gibbon, Nebraska. Gibbon Development Corpora- 
tion had built and equipped that plant with a loan from the 
Exchange Bank, of the same city, and had leased it to Kearney, 
the rentals on that lease being assigned to the Exchange Bank. 
The bank’s loan to Gibbon Development Corporation was guar- 
anteed by the Small Business Administration. There was no 
evidence of common control of Kearney and Gibbon Development 
Corporation, or common control of Kearney and the Exchange 
Bank, though it appears that at the time the bank made its loan 
to Gibbon Development Corporation there was one man who was 
president of the bank and an officer or director of Gibbon De- 
velopment Corporation. 


In June, 1970, William Surface, who was president of Kearney 
and acted as cattle buyer for it, arranged with respendent Jessup 
to buy cattle for Kearney. These two men agreed that orders for 
cattle would be telephoned by Surface as agent for Kearney, to 
Jack Jessup as agent for respondent Robert Jessup. A number 


a a a PT RT RT TR AE A TT aT TT TI TN Pao 


oe 


CR RTOS ume 





7), 
1g, 


he 
ns 
its 


ar- 
"a- 
he 
y; 
ik. 


no 
nt 
ge 


as 
Je- 


GIBBON v. FISHER 647 
Cite as 31 A.D. 644 


of transactions later took place under this arrangement, wherein 
respondent Jessup, through his agent Jack Jessup, bought cattle 
for Kearney. Respondent Fisher & Co. acted as clearor for re- 
spondent Jessup. 


Early in September, 1970, Kearney was heavily indebted to 
the Exchange Bank, its obligations to that bank being represented 
by notes, some of which were payable on demand, secured by one 
or more security agreements covering its accounts receivable 
and its inventory, including what was acquired after execution 
of the security agreement or agreements, and certain motor ve- 
hicles. Its rental payments on its leased plant and equipment 
were in arrears, as a result of which Gibbon Development Cor- 
poration was in arrears on its obligation to the same bank, which 
was guaranteed by the Small Business Administration. Kearney’s 
biggest customer was Peck, a beef boner, and Kearney’s officers 
had indicated to Peck’s officers that they were interested in a 
merger or other arrangement under which Peck would give 
financial support to the ailing Kearney. There was no evidence 
of common control of Kearney and Peck. 


On September 2, officers of Peck went to Gibbon, Nebraska and 
inspected the leased plant in which Kearney was operating, and 
reviewed Kearney’s financial condition. On September 11, in a 
meeting in Milwaukee, the Peck officers told the Kearney officers 
that they were not interested in any arrangement with Kearney. 
However, they had found the leased plant in Gibbon, Nebraska, 
satisfactory to them. 


On September 14, Surface phoned one of the Peck officers and 
arranged a meeting for the next day in Milwaukee. At that 
meeting on September 15, Surface told the Peck officers that he 
had just bought two loads of cattle as agent for Kearney, for 
which Kearney could not pay. He told them that Kearney needed 
help. It was orally agreed that Peck would pay for the two loads 
and hire Kearney to kill them on a “‘custom”’ basis. 


That day, September 15, Peck formed a wholly-owned sub- 
sidiary, Gibbon Packing, Inc., the complainant herein, with 
Kearney’s principal officers, Surface and Neal Holub, as Presi- 
dent and Vice President respectively; Surface and Holub knew 
nothing of their election as officers of the subsidiary and soon 
afterward the officers of Peck replaced them, as officers of the 
subsidiary. Through this subsidiary, Peck paid for the two loads 
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of cattle with which Surface had requested help, and paid 
Kearney’s payroll for that week. 


The next day, September 16, another meeting took place, in 
Omaha, Nebraska. Who aranged it, is not shown. Present were 
representatives of Peck, Gibbon Development Corporation, and 
the Small Business Administration. No officer of Kearney was 
present. The Peck representative learned that Gibbon Develop- 
ment Corporation was considering terminating Kearney’s lease 
of the plant and equipment in Gibbon, Nebraska, Kearney’s 
rentals being in arrears and this causing Gibbon Development 
Corporation to be in arrears on its obligation to the Exchange 
Bank, which was guaranteed by the Small Business Administra- 
tion. 


The next day, September 17, another meeting took place, in 
Gibbon, Nebraska. Who arranged it, is not shown. Present were 
representatives of Peck, Gibbon Development Corporation, the 
Small Business Administration, and the Exchange Bank. No 
officer of Kearney was present. It was agreed that Gibbon De- 
velopment Corporation would terminate Kearney’s lease of the 
plant and equipment at Gibbon, Nebraska, on the basis that 
Kearney’s rentals on that lease were in arrears, and would lease 
it to the new Peck subsidiary, Gibbon Packing, Inc. 


This effectively terminated Kearney’s business. The Exchange 
Bank then demanded payment of Kearney’s obligations to it, and 
Kearney being unable to pay them, the bank took steps to enforce 
its security interest in Kearney’s accounts receivable, inventory, 
and motor vehicles, and offset the balance in Kearney’s checking 
account in the bank against Kearney’s obligations to the bank. 
After seizing Kearney’s inventory and motor vehicles, the bank 
sold them to the new Peck subsidiary and applied the proceeds 
of such sales on Kearney’s debt to the bank. There was no evi- 
dence that the prices paid on such sales were less than reasonable 
market value. Also, the bank collected Kearney’s accounts re- 
ceivable, including one from Peck, and applied that money on 
Kearney’s debt to the bank. The bank did not receive payment 
in full of Kearney’s obligations to it. 


The new Peck subsidiary then agreed with Kearney’s two 
principal officers, Surface and Holub, to employ them on salary 
plus profit-sharing. This was agreed orally at first and was 
later reduced to writing, as of September 18. 
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On September 9, respondent Jessup had bought 45 cows for 
Kearney, on an order sent by telephone from Surface, acting as 
agent for Kearney, to Jack Jessup, acting as agent for respondent 
Jessup. The price agreed upon for these cows was $7,408.28. 
On September 14, a check in this amount had been issued by 
Kearney to Jessup, drawn on the Exchange Bank. 


On September 14, respondent Jessup had bought 48 cows fer 
Kearney on an order sent, as above, from Surface to Jack Jessup. 
The price agreed upon for these cows was $8,382.50. 


On September 15, respondent Jessup had bought 48 cows for 
Kearney on an order sent, as above, from Surface to Jack Jesup. 
The price agreed upon for these cows was $8,859.87. 


On September 17, two checks, for $8,382.50 and $8,859.87 re- 
spectively, were issued by Gibbon Packing, Inc., the new Packing 
subsidiary, to Jessup. These were for the two loads of cows, 
mentioned above, which were the loads on which Surface had 
requested help, and which Peck bought and paid Kearney to 
“custom” kill, 


On September 21, respondent Jessup bought 92 cows for Gibbon 
Packing, Inc., on an order sent by telephone from Surface, acting 
as agent for Gibbon Packing, Inc., to Jack Jessup, acting as agent 
for respondent Jessup. The price agreed upon for these cows was 
$15,261.21, which included feed and $1.00 per head commission. 


Later that day, the check for $7,408.20, which had been issued 
on September 14 by Kearney for the purchase of September 9, 
was returned to respondent Jessup on the basis that there were 
not sufficient funds to pay it in the Exchange Bank, on which it 
had been drawn. Even if the bank had not offset the balance in 
Kearney’s checking account against Kearney’s debt, there still 
would not have been enough in the account to pay that check to 
Jessup. 


There were two phone calls about the return of that check 
on September 21, the first between respondent Robert Jessup 
and Surface, the second between Jack Jessup and Surface. It 
appears that after those phone calls Surface believed that the 
92 cattle bought that day would be shipped if the $15,261.21 price 
of them were paid in advance, while respondent Jessup believed 
that the $15,261.21 price of the 92 cattle, plus the $7,408.20 
amount of the returned check, would be paid in advance before 
the 92 cattle would be shipped. 
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The next day, $15,261.21 was caused by Gibbon Packing, Inc., 
to be sent by telegraph to Jessup’s clearor, Fisher & Co. 


Respondent Jessup then shipped 47 of the 92 cattle to Gibbon 
Packing, Inc. Later Jessup caused the remaining 45 cattle to 
be sold for his account and has kept the proceeds of that sale. 


Thus, respondent Robert Jessup, acting through his agent Jack 
Jessup, bought 92 cattle as agent for complainant Gibbon Pack- 
ing, Inc. for an agreed price which complainant paid to respond- 
ent Robert Jessup through his clearor, respondent Fisher & Co. 
Failure of respondent Robert Jessup to deliver all 92 of the cattle 
constitutes an unjust and unreasonable practice in violation of 
the Act, on the basis of which reparation may be awarded. 
Moffitt v. Widdes, 20 A.D. 1234 (1961). 


Respondent Jessup contended in substance that complainant 
Gibbon Packing, Inc. “took over the business” of Kearney with- 
out compliance with the Bulk Sales Law of Nebraska, that Gibbon 
Packing, Inc. was either a “sham” or the same as Kearney, and 
that the Peck officers and Surface and Holub acted in concert 
to defraud respondent Jesup, by causing the $7,408.28 check to 
be issued on September 14 and then returned for insufficient 
funds. Respondent Jessup had the burden of proving such affirm- 
ative defenses by a preponderance of the evidence. William W. 
McAdams v. L. C. Christensen, 29 A.D. 461 (1970). This he 
failed to do. 


The evidence fails to establish any violation of the Act by 
respondent Fisher & Co. for which it could be ordered to pay rep- 
aration to complainant. That respondent only acted as clearor for 
respondent Robert Jessup, as it alleged. This is not to say that 
recovery is not abailable against that respondent on a bond re- 
quired under the Act, to the extent of the amount of coverage 
of the bond. 


The measure of complainant’s damages is the price paid to 
respondent Robert Jessup for the cattle, less credit for the cattle 
delivered; respondent Robert Jessup is not entitled to credit for 
his commission under circumstances that constitute violation of 
the Act. Moffitt v. Widdes, 20 A.D. 1234 (1961). The average 
price paid by respondent Jessup for the 92 cattle, including feed 
but not including his commission, was $164.88 per head. Multi- 
plying this amount by 47, the number of cattle delivered, pro- 
duces $7,749.36 as the amount of credit to be given to respondent 
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Jessup for the 47 cattle delivered. Subtracting that amount from 
$15,261.21, the amount paid by complainant, leaves $7,511.85 as 
the amount of complainant’s damages. 
ORDER 
The complaint is dismissed as to respondent Fisher & Co. 


Respondent Robert Jessup shall pay to complainant Gibbon 
Packing, Inc., the sum of $7,511.85 plus interest thereon at the 
rate of 8% per annum from November 1, 1970 until paid. 


Copies hereof shall be served on the parties. 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 14,571) 


WINTER LIVESTOCK COMMISSION Co. v. LEROY NOLL ETAL. P&S 
Docket No. 3897. Order issued May 24, 1972, by Thomas J. 
Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 14,572) 


WAYNE L. LOWERY v. KEN PODOLAK. P&S Docket No. 4639. 
Reparation of $1,050 with 8 percent interest from May 1, 
1971, awarded complainant against respondent in order issued 
May 10, 1972, by Thomas J. Flavin, Judicial Officer. 





LIST OF DECISIONS REPORTED 
MAY 1972 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


B. & K. Propuce Co., INc. v. BASIL BAGWELL. PACA 
Docket No. 2-2591. Default 


BIEDERMAN & GERSHON Fruit & Propuce Co. v. Lust 
Farms, Inc. PACA Docket No. 2-1834. Time of 
harvesting—Deterioration—Damages 


BREWSTER MUTUAL GROWERS ASSN. v. MISSION PAK 
InDustTrRigESs, Inc. PACA Docket No, 2-2592. De- 


Bruce CHuRCH, INC. v. LEONARD O’DAY COMPANY. 
PACA Docket No. 2-2077. Adjustments—Failure 
of buyer to disclose that inspection covered only 
small portions of loads 


CHIQUITA BRANDS, INc. v. SAM PERCONTE & Sons, INc. 
PACA Docket No. 2-2561. Default ............. 


Coast MARKETING Co. v. WORLD WIDE PRODUCE Co., 
Inc. PACA Docket No. 2-1949. Dismissal of peti- 
tion for reconsideration 


Cook Propuce, INC. v. SHIPPERS SERVICE Co., INC. 
PACA Docket No. 2-2582. Default 


DELL’s Potato Co. v. C & F Propuce Co., Inc. PACA 
Docket No. 2-2542. Default ..............00.0...... 


DeVita Fruir Company. PACA Docket No. 2-2204. 
Stay order—Pending outcome of court appeal by 


former corporate officer, in Quinn v. Butz, re col- 
lateral consequences 


F. H. Hocue Propuce Co. v. C & F Propuce Co. INc. 
PACA Docket No. 2-2565 Default 


FRESHPICT Foops, INC. v. NEIMAN Bros, PACA Docket 
I I I 95 es UA a enh cat ness ussaweds 


GIRAZIAN Fruit Co., INc. v. JOSEPH NOTARIANNI & Co. 
PACA Docket No. 2-2502. Dismissal—On motion 
of complainant 


HARE, VINCENT E. v. H. SMITH PACKING Corp. PACA 
Docket No. 2-2261. Untimely notice ....... 


HASTINGS POTATO GROWERS ASS’N. v. RALPH HAIGWOOD. 
PACA Docket No. 2-2583. Default 





AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 


JACK AND AL WHOLESALE PRODUCE v. SOUTHERN PRO- 
puce. PACA Docket No. 2-2584. Default 


MCALLEN Fruit & VEGETABLE Co. v. C & F PRODUCE 
Co., INc. PACA Docket No. 2-2548. Default .... 


MENDELSON-ZELLER Co. INC. v. MELLOW RIPE BANANA 
Co. PACA Docket No. 2-2585. Default 


Murr-Roserts Co. INc. v. ORGANIC SUPPLIERS, INC. 
PACA Docket No. 2-2573. Default 


PALO VERDE FARMS, INC. v. SHIPPERS SERVICE Co., INC. 
PACA Docket No. 2-2581. Default 


PHELAN & TAYLOR PRODUCE Co., INC. v. NEIMAN Bros. 
PACA Docket No. 2-2570. Default 


R. C. WALTER & Sons v. BEN GaTz Co. PACA Docket 
No. 2-2180. Breach of suitable shipping condition 


R. T. ENGLUND Co. v. NEIMAN Bros. PACA Docket 
No. 2-2568. Default 


R. T. ENGLUND Co. v. NEIMAN Bros. PACA Docket 
No. 2-2569. Default 


RALA SINGH FARMS v. C & F Propuce Co. INc. PACA 
Docket No. 2-2566. Default ...... 


REESE SALES COMPANY. PACA Docket No. 2-1295. 
Stay order vacated after court decision affirming 
default order revoking respondent’s license 


SCHWENDIMAN, Harvey v. P. G, SACKENREUTHER. 
PACA Docket No. 2-2590. Default 


SHELLEY PorTaTo, INC. v. C & F Propuce Co. INc. 
PACA Docket No. 2-2567. Default .......................00.......00: 


SoutH Bay FARMERS Co-oP ASSN. v. FRED KARAM & 
Son. PACA Docket No. 2-2179. Stay order va- 
cated—Petition for reconsideration not filed— 
Award paid 


SUNNY Farms, INc. v. MELVIN OLSEN PropUCE. PACA 
Docket No. 2-2577. Default 


TOBIASON Potato Co. v. Ropert C. ELLSWORTH FARMS. 
PACA Docket No. 2-2552. Default 


Tom LANGE OF MONETT, INC. v. C & F PRODUCE Co., 
Inc. PACA Docket No. 2-2541. Default 
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AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 


TricaR SALES, INC. v. B. A. “AL” GARDNER. PACA 
Docket No. 2-2575. Default 


TRIPLE E PRODUCE CorP. v. HILLS SUPERMARKETS, INC., 
t/a Hmus. PACA Docket No. 2-1477. Petition 
for reconsideration dismissed . 


UNITED MELON DISTRIBUTORS, INC. v. ED BLAYLOCK 
Propuce. PACA Docket No. 2-2405. Reopening 


VELVET TOMATO CorP. v. LORENZO’s PRODUCE Co., INC. 
PACA Docket No. 2-2576. Default .................... 


W. A. Wurre BROKERAGE Co. v. BIANCO FrRuIT CORP. 
PACA Docket No. 2-2574. Default 


WENATCHEE WENOKA GROWERS AsS’N v. MISSION PAK 
INDUSTRIES, INC. PACA Docket No. 2-2598. De- 


COURT DECISION 
Perishable Agricultural Commodities Act, 1930 


REESE SALES COMPANY v. HARDIN. 9th Cir. March 31, 
1972. Affirming Judicial Officer Flavin’s decision 
and order (28 A.D. 1150). Holding: The Judicial 
Officer’s conclusion that the reason given (preoccu- 
pation with business) for reconsideration of a 
default order was not convincing, does not amount 
to an abuse of discretion; the argument that the 
interjection into the proceedings of the history of 
prior violations requires the court to overturn the 
order denying reopening, is without merit; peti- 
tioner, having failed to respond to the charges in 
in the complaint cannot now attack the order; and 
the decision that 26 instances of failing to pay 
promptly constitute “repeated” and also “flagrant” 
violations of the act is upheld . 


(No. 14,573) 


In re REESE SALES COMPANY. PACA Docket No. 2-1295. Decided 
May 38, 1972. 


Stay order vacated after court decision affirming default order 
revoking respondent’s license 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER VACATING STAY ORDER 


In this proceeeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued September 3, 1969, revoking respondent’s license 
under the act. Respondent filed a petition for rehearing and 
reconsideration, which was dismissed by order dated December 
5, 1969. Respondent filed an appeal of those orders in the 
United States Court of Appeals for the Ninth Circuit, and 
on December 24, 1969, the revocation of respondent’s license 
under the act was stayed pending the outcome of the appeal. On 
March 31, 1972, the Court denied the petition for review and 
affirmed the order of the Secretary. A petition for rehearing 
was denied by the Court on April 20, 1972. Accordingly, the 
stay order of December 24, 1969, is hereby vacated and the revo- 
cation of respondent’s license under the act shall become effective 
on the 20th day after the date of this order. 


(No. 14,574) 


R. C. WALTER & SONS v. BEN GATZ Co. PACA Docket No. 2-2180. 
Decided May 38, 1972. 


Breach of suitable shipping condition 


Where complainant shipped grapes that were not suitable for shipment to 
contract destination, complainant was in breach of contract. Since re- 
spondent’s damages exceed the balance of the purchase price due com- 
plainant, the complaint is dismissed. 


George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed December 28, 1970. Complainant 
seeks reparation in the amount of $1,409.52 which is alleged to 
be the balance of the total purchase price of a carload of grapes 
sold to respondent on February 2, 1970. 
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A copy of the report of investigation was prepared by the 
Department and served upon each of the parties. A copy of the 
formal complaint was served upon respondent, which filed an 
answer thereto, denying liability. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, complaint filed an 
opening statement and a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of R. C. Walter, Sr., 
R. C. Walter, Jr., and Donald Richard Walter, doing business as 
R. C. Walter & Sons, whose address is 19823 Avenue 300, Exeter, 
California. 


2. Respondent, Ben Gatz Co., is a corporation whose address 
is 1451 West Shaw Avenue, Fresno, California. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On February 2, 1970, in the court of interstate commerce, 
complainant sold to respondent a piggyback van of 1,400 lugs of 
U. S. No. 1 Emperor Table Grapes, LaVega brand, at an agreed 
price of $1.95 per lug for a total of $2,730, f.o.b. California for 
shipment to Puerto Rico, via Bronx, New Work. 


4. Pursuant to the foregoing contract, complainant loaded 
1,400 lugs of grapes into van SFTZ 504465, at Venida, California. 
A Federal-State inspection was made during the process of load- 
ing between 2:20 p.m. and 4 p.m., February 2, 1970. The grapes 
were certified to be reasonably well colored, defects well within 
tolerance, with less than 4 of 1% decay, and U. S. No. 1 Table 
grade. This van was placed on a flatcar at Fresno, California, 
and was shipped the evening of February 2, 1970, at respondent’s 
direction, to Prevor-Mayrsohn International, Inc., North Bergen, 
New Jersey. The van contained a Ryan Recorder. The carrier 
was instructed to maintain the van temperature at 36°. 


5. The flatcar arrived at North Bergen, New Jersey, on Febru- 
ary 9. The van was deramped on February 10 and delivered to 
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Prevor-Mayrsohn International, Inc., Hunts Point, Bronx, New 
York, where it was federally inspected the same day at 8:15 a.m. 
The certificate reads as follows: 


“Condition of equipment: 


“Products inspected: 


“Condition of load: 


“Condition of pack: 
“Temperature of product: 


“Size: 


“Quality: 


“Condition: 


“Grade: 


“Remarks: 


Temperature controls not in opera- 
tion. 


Table GRAPES in lugs labeled “La- 
Vega Brand, Calif.” stamped “US 
No. 1, 26 Ibs. net wt., Emperors.” 
Applicant states: 1200 lugs. 


Truck partly unloaded approximately 
¥ of load remaining, 1-6 rows, 1-10 
layers, lengthwise. 


Well filled, cardboard lined. 
At % length top 39° F, bottom 37° F. 


Bunches and berries mostly medium 
to large, some small. 


Bunches fairly compact to compact, 
fairly well to well filled. Berries 
fairly well colored. Grade defects 
average 4% consisting of scars. 


Berries generally firm and firmly at- 
tached to capstems. Stems light 
green to turning brown and pliable. 
Average 1% shattered berries. Aver- 
age 1% wet and sticky berries from 
leaking juice of decayed berries. 
Average 2% damage by shrivelled 
berries. Decay ranges less than 14 
of 1 to 4% average to 2% Blue Mold 
Rot in all stages. 


Meets quality requirements but fails 
to grade US No. 1 Table only account 
condition. 


Inspection and certificate restricted 
to product and lading in part 3 stacks 
nearest rear doors in that portion 
remaining in load at time of inspec- 
tion. 
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6. On February 10, 1970, respondent sent complainant the 
following telegram: 


“Reference: Inv. #1579, SFTZ 504465. Inspection at New 
York shows 1% shatter, 1% wet and sticky, 2% shrivel, % 
of 1% to 4%, average 2% decay, temp 39° top, 37° bottom. 
These grapes not satisfactory for export to Puerto Rico. 
Handling for whom concerned and rendering proceeds.” 


7. Complainant sent respondent the following wire in reply 
on February 11, 1970: 


“You not handling for our account SFTZ 504465 car graded 
US ONE as per USDA Certificate A 70359 on Feb. 2 Ap- 
parently some defect in carriers record You purchased FOB 
and any defect in record gives you claim against carrier 
suggest you obtain Ryan Chart 10046 for inspection imme- 
diately.” 


8. On February 10, 1970, respondent authorized Prevon-Mayr- 
sohn International, Inc., Bronx, New York, to resell the grapes. 
On February 10, 5 lugs were resold for $3 per lug and 20 lugs 
were resold for $2.50 each. The balance was resold from Febru- 
ary 11, to February 13 for prices ranging from $2.50 to $1.75 
per lug. The gross proceeds were $2,718 and the expenses were 
$1,424.45, composed of terminal charge $10.50, USDA inspec- 
tion $17, demurrage $43.25, freight $887.54, unloading and han- 
dling $140, and commission of $326.16. 


9. Prevor-Mayrsohn International, In., sent to respondent its 
check dated March 2, 1970, in the amount of $1,320.48. Re- 
spondent endorsed and sent this check to complainant with the 
understanding that it could be cashed without prejudice. Com- 
plainant cashed the check. Respondent has paid complainant no 
further amount in connection with the transaction. 


10. The informal complaint was filed on October 5, 1970, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
February 2, 1970, it orally contracted to sell to respondent 1,400 
lugs of U. S. No. 1 Emperor grapes at $1.95 per lug, f.o.b. ship- 
ping point, for shipment to Puerto Rico; that grapes meeting 
contract requirements were accepted by respondent at shipping 
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point and delivered to Prevor-Mayrsohn International, Inc.; that 
the grapes were resold in Bronx, New York, for net proceeds 
of $1,320,48, which amount was paid to complainant; and that 
respondent has failed and refused to pay the balance of the agreed 
purchase price, $1,409.58. Respondent in its answer admitted 
the contract terms set forth in the complaint and that the grapes 
were U. S. No. 1 when shipped. Respondent alleged that the 
grapes were not U. S. No. 1 on arrival at Bronx, New York, 
and that complainant was advised by telephone and wire that 
the grapes failed to grade U. S. No. 1 and, not being suitable 
for export, were being handled for the account of complainant. 


At the outset it should be mentioned that our consideration 
in this proceeding has been made more difficult than it should 
have been by the failure of the parties to submit evidence con- 
cerning many of the details of the transaction. The evidence 
does not include a copy of the bill of lading, freight bill or the 
Ryan recorder chart. Attached to the formal complaint is a 
copy of a statement of detention charges issued by the Penn 
Central Transportation Company on van SFTZ 504465. While 
this copy is not too clear, it appears that the van involved 
herein was shipped on February 2 consigned to “E. Armata- 
Prevor” at North Bergen, New Jersey. The name of the shipper 
is not legible. It is assumed that SFTZ 504465 was shipped on 
a flatear with another van destined for E. Armata. It is also 
assumed that Prevor-Mayrsohn International, Inc., purchased 
the van in question from respondent. It appears from the state- 
ment that SFTZ 504465 arrived at North Bergen on February 9. 
Apparently the van was deramped and taken to Bronx, New 
York, the next day. 


The certificate of the Federal inspection made on February 
10 indicates that 200 lugs had been removed from the van prior 
to the inspection. Partial unloading constituted an acceptance 
of the entire load and rendered respondent liable for the purchase 
price thereof, less the damages sustained by reason of any breach 
of contract on complainant’s part. Respondent had the burden 


of proving the breach and damages by a preponderance of the 
evidence. 


The report of investigation includes a letter sent by respondent 
to the Department dated March 13, 1970. Therein, it is stated 
that the grapes were shipped to Prevor-Mayrsohn International, 
Inc.; that it was understood by all that the grapes had to be 
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U. S. No. 1 grade at New York; and that “Prevor-Mayrsohn 
required U. S. #1 in order to export the grapes to Puerto Rico.” 
If it is respondent’s position that it was expressly agreed between 
complainant and respondent the grapes would meet the require- 
ments of the U. S. No. 1 grade on arrival] at Bronx, New York, 
we are not convinced that respondent has sustained the neces- 
sary burden of proof. Neither the answer or respondent’s tele- 
gram of February 10, 1970, specially so state. On the other hand, 
it may be respondennt’s position that there is a trade usage 
or law which requires grapes going to Puerto Rico to be U. S. 
No. 1 at the point of embarkation. We know of no such require- 
ment and respondent has cited none. 


Since the contract between complainant and respondent was 
on an f.o.b. basis, there was a warranty that the grapes were 
in suitable shipping condition at the time of shipment in addi- 
tion to being of the grade specified. See section 46.43(i) of 
the regulations (7 CFR 46.43(i)). Section 46.43(j) defines 
“suitable shipping condition” to mean that the commodity at 
the time of billing is in a condition which, if the shipment is 


handled under normal transportation service and conditions, will 
assure delivery without abnormal deterioration at the destina- 
tion specified in the contract. Here the grapes were never 
shipped to Puerto Rico the contract destination. We consider 
the real position of respondent to be that the condition of the 
grapes on arrival at New York was such that they were not 
suitable for further shipment to Puerto Rico in that they would 
be abnormally deteriorated on arrival. 


The U. S. Standards for Grades of Table Grapes (7 CFR 
51.880) allows a total tolerance for the U. S. No. 1 grade of 
10 percent for defects, including not more than 14 of 1 percent 
for decay. At shipping point the grapes were certified to be 
U. S. No. 1 grade with less than 1% of 1 percent decay. On 
February 10 the decay ranged from 1 to 4 percent and averaged 
2 percent which in our opinion is abnormal for a shipnient 
intended for further shipment to Puerto Rico. Complainant of- 
fered no evidence to rebut respondent’s assertion that the grapes 
were not suitable for shipment to Puerto Rico. The low prices 
realized for the majority of the grapes on what appears to be 
a prompt and proper resale at Bronx, New York, lends support 
to respondent’s assertion. Since it probably takes five days or 
more for a ship to go from New York to Puerto Rico, it is not 
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difficult to imagine that the amount of decay would increase 
considerably in that time. 


Complainant contends that the shipment was not properly 
refrigerated in transit between California and New York be- 
cause the certificate of the Federal inspection at New York states 
the temperature controls were not in operation at the time of 
inspection. However, the low temperature of the grapes reported 
in the certificate are such as to indicate otherwise. Both parties 
seem to agree that the transit time was normal. In the absence 
of any evidence to the contrary it is assumed that the trans- 
portation service and conditions were normal. James Macchia- 
roli Fruit Co. Vv. Thos. Caito Sons, 21 A. D. 525. 


It is concluded that the grapes were not suitable for ship- 
ment to Puerto Rico which was a breach of the contract. The 
measure of damages for breach of warranty is the difference 
between the value the grapes would have had if they had been 
as warranted and the value of the grapes actually received. In 
the absence of better evidence the f.o.b. price, plus freight, or 
$3,617.54, is accepted as representing the value of the grapes 
if they had been as warranted. The gross proceeds of $2,718 
represents the value of the grapes received. The difference be- 
tween these figures, $899.54, plus allowable expenses of $519.91 
for the terminal charge, demurrage, unloading and handling, 
and commission, or $1,419.45, represents the damages sustained 
by respondent. Since respondent’s damages exceed the balance 
of the purchase price due complainant, the complaint should be 
dismissed. 


ORDER 
The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 14,575) 


In re DEVITA FRUIT COMPANY. PACA Docket No. 2-2204. De- 
cided May 5, 1972. 


Stay order—Pending outcome of court appeal by former corporate officer, 
in Quinn v. Butz, re collateral consequences 


Decision by Thomas J. Flavin, Judicial Officer 
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A petition for review of the Order of February 16, 1972, in 
this proceeding, as reinstated by the Order of April 4, 1972, has 
been filed in the United States Court of Appeals for the District 
of Columbia in an action entitled Carl Norman Quinn v. Earl L. 
Butz, Secretary of Agriculture, and United States of America, 
No. 72 1396. Accordingly, the Orders of February 16, 1972, and 
April 4, 1972, are hereby stayed pending the outcome of such 
appeal. 


(No. 14,576) 


BIEDERMAN & GERSHON FRUIT & PRODUCE Co. v. LUST FARMS, 
Inc. PACA Docket No. 2-1834. Decided May 5, 1972. 


Time of harvesting—Deterioration—Damages 


Where respondent breached the contract by shipping corn that was harvested 
four days prior to shipment, complainant is awarded damages for the 
abnormal deterioration present in the shipment. 


Eunice Luke, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $2,081.25 in 
connection with a transaction in interstate commerce involving 
760 crates of corn. 


A copy of the report of investigation prepared by the Depart- 
ment, together with the supplement thereto, was served upon the 
parties. A copy of the formal complaint was served upon respond- 
ent, which filed an answer thereto, denying liability to complainant 
and requesting an oral hearing. 


The oral hearing was held at Orlando, Florida, on May 12, 
1971. Complainant was not present or represented at the hear- 
ing, but the deposition testimony of one witness was offered and 
received in evidence upon complainant’s behalf by the presiding 
officer. Respondent was represented at the hearing by counsel 
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and presented the oral testimony of four witnesses. Each party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Gerhardt Holz- 
hausen, Jr. and Marvin Werner, doing business as Biederman & 
Gershon Fruit & Produce Co., whose address is 71-77 Produce 
Row, St. Louis, Missouri. 


2. Respondent is a corporation, Lust Farms, Inc., whose address 
is P. O. Drawer Y, Apopka, Florida. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On June 16, 1969, in the course of interstate commerce, 
respondent sold to complainant one piggyback load, or 760 crates, 
of Florida corn, U. S. Fancy grade, at an agreed contract price 
of $1.75 per crate, f.o.b. loading point in the state of Florida, plus 
25¢ per crate precooling charge and 10,000 pounds of top ice at 
$60, for a total contract price of $1,580. 


4. The contract between the parties was negotiated by a broker, 
H. R. Bushman & Son, Inc., St. Louis, Missouri, who executed a 
Brokers Standard Memorandum of Sale in connection with this 
transaction on June 16, 1969. A copy of the memorandum was 
sent by the broker to each of the parties and was received by each 
of them without dissent. 


5. On June 16, 1969, 760 crates of yellow Florida corn was 
shipped by respondent in piggyback trailer FT 232273 from 
Apopka, Florida, to H. R. Bushman & Son, Inc., St. Louis, Mis- 
souri. The corn had been loaded in the trailer on June 12, 1969, 
at Apopka and had been certified as U. S. Fancy grade on that 
date after a joint Federal-State inspection of the produce on the 
loading platform. 


6. Trailer FT 232273 arrived in St. Louis and arrangements 
were made by H. R. Bushman to have the van hauled to com- 
plainant’s place of business, where it was placed at approximately 
8:30 p. m. on Friday, June 20. Since complainant closed for busi- 
ness at 2 p. m. on that date and was not open for business on 
Saturdays, and since H. R. Bushman did not notify complainant 
of its actions, the load of corn was not discovered by complainant 
until the early hours of Monday, June 23, when complainant again 
opened for business. Complainant, still in the early morning of 
June 23, arranged to have the trailer taken to the MJM Produce 
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Exchange Company in St. Louis, in order that MJM might remove 
200 crates of the corn to satisfy a prior contract of purchase made 
with complainant. Upon arrival of the corn, however, MJM 
examined the load and informed complainant that it was no good 
and desired that the corn be removed from MJM’s place of busi- 
ness, which was done by complainant at approximately 9 a. m. 
on June 23. 


7. The corn in trailer FT 232273 was Federally inspected in 
St. Louis at 10:15 a. m. on June 23. The results of that inspec- 
tion, in relevant part, are as follows: 


“Condition of equipment: Temperature control unit not in op- 
eration. 


“Condition of load: Through lengthwise load 5 and 7 
rows, some top layer crates. 


“Temperature of product: At doorway—top 60° F., bottom 54° 
F., 3 stacks from rear—top 62° F., 
4th layer 58° F. 


“Quality: Average 4% grade defects, mechani- 
cal damage and poorly filled. 


“Condition: In most samples 28% to all, some 
none, average 43% damaged by husks 
turning yellow to brown .. . In 
most samples none, in many 8 to 
20%, average 4% decay, Bacterial 
Soft Rot affecting silks on ears also 
shown as damaged by turning yellow 
to brown husks. 


Meets quality requirements but fails 
to grade U. S. Fancy only account of 
decay. 


Inspection and certificate restricted 
to 6 accessible stacks at rear of 
trailer. Truck and driver to make 
load accessible furnished by Bieder- 
man-Gershon Produce Co.” 


8. Complainant resold 670 crates of the corn involved herein 
on June 27, 1969, for gross proceeds of $578.75. The 90 crates 
remaining from the trailerload of 760 crates were dumped by 
complainant on June 30, 1969, as worthless. 
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9. Under date of June 27, 1969, complainant was invoiced 
by the broker in the total sum of $1,595. Complainant paid this 
sum to the broker, who in turn remitted to respondent, less broker- 
age. Freight on this shipment also has been paid by complainant. 


10. An informal complaint was filed on December 15, 1969, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Respondent at the oral hearing argued that the Secretary is 
without jurisdiction in this case, inasmuch as the complaint 
allegedly was not timely filed. Specifically, respondent contends 
that the formal complaint was filed on July 23, 1970, and that 
this is beyond the 9-month time limitation specified in section 
6(a) of the Perishable Agricultural Commodities Act, 7 U.S.C. 
499f(a). The question of the Secretary’s jurisdiction was not 
raised as a defense in the answer, but was made an issue for the 
first time at the oral hearing. 


It has been held that the question of jurisdiction may be con- 
sidered by the tribunal even when the parties do not themselves 
raise the issue. Texas Vv. Florida, 306 U.S. 398 (1939) ; Louisville 
and Nashville Railroad Company V. Mottley, 211 U.S. 149 (1908) ; 
Anonymous, 7 A.D. 14 (1948). As to the question of jurisdiction 
here, the record reveals that an informal complaint was filed by 
complainant on December 15, 1969, or some six months after the 
transaction of June 16, 1969, which is the basis of this action. 
In this connection the rules of practice (7 CFR 47.3(a) (i)) 
specifically provide that “Informal complaints may be made the 
basis of . . . aclaim for damages .. .” Since the informal com- 
plaint was clearly filed within the 9-month period provided in 
the statute for this purpose, it follows that the Secretary is vested 
with jurisdiction in the case and that respondent’s contention 
to the contrary is without merit. 


Complainant by its actions in diverting the trailerload of corn 
to MJM Produce Exchange Company is deemed to have accepted 
the produce, Corte & Sons v. Lerner & Son, 14 A.D. 320, and 
therefore to have become liable to respondent for the purchase 
price thereof, less damages, if any, sustained by complainant as 
the result of any breach of contract on the part of respondent. 
O’Donnell Fruit Company V. Mercurio, 18 A.D..1173. The burden, 
however, of proving both the breach and the damages stemming 
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therefrom, by a preponderance of the evidence, rests upon com- 
plainant. Moritz v. Tannous, 21 A.D. 158. 


The principal thrust of the complaint is that complainant on 
June 16, 1972, understood and believed that it was buying a 
freshly picked trailerload of corn from respondent, rather than 
one picked and loaded 4 days previously. The broker (Report of 
investigation, Exhibit 6-A) apparently shared this view of com- 
plainant’s. Respondent, on the other hand, argues in its brief 
that nothing was expressly said between the parties as to the 
date when the corn involved herein was to have been harvested, 
and in the testimony at the hearing of its salesman, Charles Max, 
contended that during this same week twelve other lots of corn 
were shipped several days after being picked and that no com- 
plaints were received by respondent from any of these purchasers. 


We are not impressed by respondent’s defense. It is common 
knowledge that fresh corn is a highly perishable commodity, and 
to accept respondent’s contention that it should be allowed to 
harvest and hold a trailerload four days prior to shipment and 
then sell it as “fresh” corn is difficult to accept under the circum- 
stances of this case. As to the lack of complaint from respond- 
ent’s other buyers of corn shipped several days after harvests, this 
and similar arguments have been made to us in the past, and now 
as then, we are able to accord them but little probative value. Cf. 
Wesco Foods Co. v. Kantro Co., 15 A.D. 499. We conclude, there- 
fore, that complainant was entitled to receive corn harvested on 
or about the date of shipment, and not—as here—four days prior 
to shipment, and that respondent’s failure to observe this condition 
of the contract was in violation thereof, and in breach of section 2 
of the act. 


Reference is made to our Findings of Fact Nos. 5 and 6, wherein 
we observed that the vanload of corn involved herein was billed 
to H. R. Bushman, who removed the van from the custody of the 
carrier on Friday, June 20, and placed it at complainant’s place 
of business after its (complainant’s) closing hours on that date, 
without any notice being given by Bushman to complainant of 
such actions until early on Monday, June 23. Under these circum- 
stances, it is clear that complainant not only did not know of the 
arrival of the corn on Friday, but since the billing was to Bush- 
man, it (complainant) likewise would have been unable to have 
claimed the load without Bushman’s help even if it had had such 
knowledge. Accordingly, we are of the opinion that under these 
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circumstances none of the deterioration that might have taken 
place in the corn after arrival of the load at St. Louis on June 20 
and prior to complainant’s notice of such arrival on June 23 can 
be attributed to complainant, and it is so concluded. 


The measure of damages for breach of contract, where—as 
here—the receiver has accepted the goods, is the difference be- 
tween the value of the goods actually delivered at the time and 
place of delivery to the buyer, and the value the goods would have 
had at that time if they had met contract requirements. Peru 
Orchards, Inc. v. Economy Produce Company, 23 A.D. 325. The 
value of goods actually delivered may be evidenced by the pro- 
ceeds obtained on a prompt and proper resale. Kirby & Little 
Packing Co. v. United Fruit and Produce Co., 16 A.D. 1066. As 
evidence of the value at St. Louis of corn meeting contract require- 
ments, official notice may be taken of applicable quotations from 
the Federal Market News Service reports for that city. S. N. 
Beard and Company v. Schoenburg, 9 A.D. 8938. 


We find that a prompt and proper resale of the corn was made 
here by complainant, and therefore we accept the gross proceeds 
realized from such resale, $578.75, as reflecting the value of the 
corn actually delivered. As to the value of corn meeting contract 
requirements at St. Louis, we turn to the Federal Market News 
Service report for Monday, June 23, 1969, and find Florida sweet 
yellow corn, in wirebound crates containing 41% to 5 dozen ears, 
in less than carlot quantities and on stock of generally good 
merchantable quality and condition, quoted at $3.00 to $3.25. 
Since we are here concerned with the equivalent of a carlot quan- 
tity, or 760 crates, we take the lower quote of $3.00 and applying 
it to the corn involved herein, arrive at a figure of $2,280, which 
we accept as indicative of the value at St. Louis on June 23, 1969, 
of corn meeting contract requirements. The difference between 
this value, $2,280, and the value of the corn actually delivered, 
$578.75, is $1,701.25, which represents the amount of damages 
sustained by complainant on account of respondent’s breach. 
Complainant, however, has expressly restricted its claim for dam- 
ages to $1,682.88, so that our award herein will likewise be 
restricted to that figure. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,682.88, with interest thereon 
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at the rate of 8 percent per annum from August 1, 1969, until 
paid. 
Copies of this order shall be served upon the parties. 




































(No. 14,577) 


UNITED MELON DISTRIBUTORS, INC. v. ED BLAYLOCK PRODUCE. 
PACA Docket No. 2-2405. Decided May 11, 1972. 


Reopening denied 
Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF MOTION TO REOPEN 


On December 29, 1971, an order was issued herein by default 
awarding reparation to complainant. On January 27, 1972, re- 
spondent requested an extension of time for the filing of a motion 
to reopen after the default in the filing of the answer. Respond- 
ent’s request was granted and on January 27, 1972, an order was 
issued staying the default order of December 29, 1971, and giving 
respondent until February 15, 1972, within which to file a motion 
to reopen after default. 





Respondent’s motion to reopen after default was filed on Febru- 
ary 22, 1972, or one week beyond the extension granted in the 
order of January 27, 1972. The motion was accompanied by a 
proposed answer. 


In reviewing the record before us, we fail to find any good 
reason advanced by respondent for failing to file a timely answer 
to the complaint in this proceeding. This is true not only with 
respect to the initital period of time granted to respondent after 
service of the complaint, but also of that additional period granted 
in our order of January 27. In view of respondent’s demonstrated 
delay and his apparent indifference in presenting any defense 
which he might have established to the complaint involved herein, 
we think it inappropriate to further prolong this proceeding. 
Accordingly, the motion to reopen after default is dismissed and 
the default order of December 29, 1971, is reinstated, except that 
respondent shall pay the reparation award within 30 days from 
the date of this order. 


Copies hereof shall be served upon the parties. 


COAST MKTG. CO. v. WORLD WIDE PRO. CO. 
Cite as 31 A.D. 669 


(No. 14,578) 


COAST MARKETING COMPANY v. WORLD WIDE PRODUCE COMPANY, 
Inc. PACA Docket No. 2-1949. Decided May 19, 1972. 


Dismissal of petition for reconsideration 


As the order of November 24, 1971 (30 A.D. 1742) is supported by the 
evidence and the law applicable thereto, respondent’s petition for re- 
consideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was isued November 24, 1971, awarding reparation to com- 
plainant against respondent in the amount of $3,528.17. On De- 
cember 6, 1971, and within the time allowed therefor, respondent 
filed a petition for reconsideration. Complainant was given an 
opportunity to file an answer to the petition but did not do so. 


Respondent alleges in its petition that we have ignored the 
provisions of the Uniform Commercial Code relative to custom 
or usage of trade. This allegation is without merit. Our decision 
does not question the fact that a trade custom or usage can be 
proven as provided by the U.C.C. We have merely stated that 
respondent failed to bring forward the requisite evidence to prove 
the custom alleged. This is in accord with the provision of the 
U.C.C. which states that “The existence and scope of such a 
usage are to be proved as facts.” Uniform Commercial Code Sec. 
1-205 (2). 


Respondent cites a recent decision of the Secretary, Salinas 
Letture Farmers Cooperative v. Salt City Produce Co., Inc., 30 
A.D. 1098 (1971), in which a restricted federal inspection was 
made of 500 cartons of lettuce between the dividers in a car the 
day after arrival, showing average 1% damage by brown dis- 
coloration of midribs and average 1% decay. Three days later 
a second federal inspection was made of 700 remaining cartons 
of lettuce behind the dividers which showed 37% damage, in- 
cluding 15% serious damage by a reddish-brown blotch type dis- 
coloration affecting various sections of leaves, average 1% decay. 
It was held that the warranty of suitable shipping condition was 
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breached as to the carload of lettuce. Respondent urges that the 
principle of the above cited case should be applied to the case at 
hand and that the extent of decay in the cucumbers as shown by 
the inspection made 5 and 6 days after arrival indicate a breach 
of the warranty. 


The major distinction between these two cases lies in the fact 
that lettuce in poor condition in the Salinas case amounted to 
well over one-half of the load, whereas in the present case the 
approximately 200 cartons covered by the federal inspection made 
6 days after arrival covered less than one-seventh of the load. 
While it is possible that the 200 cartons may have had enough 
decay in them on arrival to cause the car to be abnormally de- 
teriorated, respondent has not proven that such was the case. 
Respondent had the burden of proving a breach of the warranty 
of suitable shipping condition but failed to do so. 


The remainder of respondent’s contentions are adequately an- 
swered in our original decision. 


Upon reconsideration we find that the order of November 24, 
1971, is supported by the evidence and the law applicable thereto. 
Accordingly, the petition is dismissed. 


The reparation awarded in our order of November 24, 1971, 
shall be paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 14,579) 


VINCENT E. HARE v. H. SMITH PACKING CORPORATION. PACA 
Docket No. 2-2261. Decided May 25, 1972. 


Untimely notice 
Respondent, having accepted the carload of potatoes and having been barred 
from any remedy for alleged breach by failing to give notice of such 
breach within a reasonable time, is liable for the purchase price. 


George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 449a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $508.67 in con- 
nection with a shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules 
of practice (7 CFR 47.20) is applicable. Pursuant to this pro- 
cedure, complainant filed an opening statement, respondent filed 
an answering statement, and complainant filed a statement in 
reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Vincent E. Hare, whose ad- 
dress is Route 2, Houlton, Maine. 


2. Respondent, H. Smith Packing Corporation, is a corpora- 
tion whose address is P. O. Box N, Mars Hill, Maine. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


8. On or about the 23rd of May, 1970, complainant contracted 
to sell to respondent 900 50 pound bags or 272.7 barrels of U. S. 
No. 1, Size A potatoes, at $5.33 a barrel f.o.b. Houlton, Maine. 

4, On or about May 23, 1970, complainant loaded 900 50 pound 
bags of potatoes on a Semi-Trailer supplied by respondent for 
shipment to an unspecified destination. Prior to shipment the 
potatoes were inspected by a Federal-State inspector on May 23, 
1970, with the following results in relevant part: 

Applicant: Vincent Hare 

Inspection point: Houlton, Maine 

Carrier: Semi-Trailer ; Initial and No. PA TE 
12511 

Product: Katahdin Potatoes 

Brand or Stamping: U. S. No. 1 Stag 

Manifested: 900 
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Type and Size of 
Container: 
Size or Count: Gen. 2-4 inch average within toler- 
ance, 60% 21% inch or larger 
Total Defects and Soft No Soft Rot 
Rot: 


Grade: U.S. No. 1 Size A 2 inch min. Stock 
is mature, slightly dirty 


50 lb. new paper 












5. Respondent sold and shipped the potatoes purchased from 
complainant to Huntsinger Farms, Inc., Hegins, Pennsylvania. 
Such potatoes arrived at the place of business of Huntsinger 
Farms, Inc., May 25, 1970, and were unloaded into its stowage. 
Five-hundred twenty sacks of potatoes were Federally inspected 
June 1, 1970, and failed to grade U. S. No. 1 on account of grade 
defects. The inspection certificate stated in relevant part as 
follows: 






Market: Hegins, Pa.; Date: June 1, 1970; 
Hour 1:00 p.m. 







To: Huntsinger Farms, Inc. 
Where inspected: Applicant’s warehouse 
Products inspected: Round white POTATOES in paper 




















sacks printed “Stag Brand, U. S. No. 
1, 50 lbs. Net Wt., Packed by H. 
Smith Packing Corp., Mars Hill, 
Maine.” Applicant states: 520 sacks. 


Size: Range 1% to 4% inches with 60% 
or more 214 inches in diameter or 
larger. Undersize within tolerance. 
Average 6% over 4 inches in diam- 
eter. 


Quality: Mature. Generally slightly dirty, few 
dirty. Slightly dull to dull and fair- 
ly well to well shaped. External de- 
fects range 4 to 13%, average 9% 
damage chiefly by sunburn and shat- 
ter bruises. Internal defects range 4 
to 29%, average 11% damage by 

Hollow Heart including 9% serious 

damage. 
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Condition: Generally firm. In 50% of samples 
soft rot ranges 2 to 4%, in 20% of 
samples 1%, in 30% of samples none, 
average 2% Slimy Soft Rot in var- 
ious stages. 


Fails to grade U. S. No. 1 account 
grade defects. 


Applicant states above stock received 
by trailer bearing license number TE 
12511 Pa. 


6. Respondent first notified complainant that there was a claim 
against the load of potatoes on June 11, 1970, and at the same 


time respondent made a partial payment on the load in the amount 
of $1,000. 


7. An informal complaint was filed on December 22, 1970, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Complainant and respondent strongly disagree as to whether 
the potatoes herein were sold on a price per barrel or per sack 
basis. Complainant contends that the contract, which was made 
orally, called for $1.75 per 50 lb. bag or $15.75 for the 900 bags, 
less State potato tax of $5.46 and bag costs of $60.87 or a net 
f.o.b. price of $1,508.67. Respondent maintains that the potatoes 
were sold for $5.33 a barrel or a total of $1,453.49. The parties 
agree that the 900 bags equaled 272.7 barrels. We find from all 
the evidence that the contract called for a sale of 272.7 barrels 
at $5.33 a barrel or $1,453.49. Respondent and complainant ap- 
parently agree that the potato tax of $5.45 should be deducted 
from the purchase price and while complainant would deduct 
$60.87 for bags, respondent credits complainant with payment 
for most of the bags and would deduct only $8.22 for bags. We 
find therefore, that there should be deducted from the $1,453.49 
purchase price the amount of $5.45 for the potato tax and $8.22 
for bags, giving a net amount of $1,439.82. 


Complainant seeks to recover the balance of the purchase price 
remaining after deduction of the $1,000 payment made by re- 
spondent June 11, 1970. Respondent claims that complainant 
breached the contract of sale by furnishing potatoes which were 
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not in conformity with the contract of sale as evidenced by the 
inspection made on June 1, 1970, 7 days after the potatoes arrived 
at the place of business of respondent’s buyer. 


However, it will not be necessary to discuss and decide whether 
complainant breached the contract of sale because of our decision 
that respondent is barred from any remedy by his failure to give 
notice of such breach within a reasonable time. The Uniform 
Commercial Code, Section 2-607(3) (a), provides that “where a 
tender has been accepted the buyer must within a reasonable 
time after he discovers or should have discovered any breach 
notify the seller of the breach or be barred from any remedy.” 
In this instance notice of the alleged breach was not given until 
17 days after arrival. See A. C. Carpenter, Inc. v. Boyer Potato 
Chips, 28 A.D. 1557 (1969). 


We find, therefore, that the respondent herein, having accepted 
the carload of potatoes and having been barred from any remedy 
for the alleged breach by failing to give notice of such breach 
within a reasonable time, is liable for the purchase price of the 
potatoes, which we have before found to be $1,439.82, less the 
$1,000 already paid or $439.82. Respondent’s failure to pay com- 
plainant such amount is a violation of section 2 of the act for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $439.82, with interest thereon 
at the rate of 8 percent per annum from July 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,580) 


SouTH BAY FARMERS COOPERATIVE ASSOCIATION v. FRED KARAM 
& Son. PACA Docket No. 2-2179. Decided May 25, 1972. 


Stay order vacated—Petition for reconsideration not filed— 
Award satisfied 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER VACATING STAY ORDER 


On February 29, 1972, respondent was granted an extension of 
time for the filing of a petition for reconsideration of the order 
entered February 3, 1972, and that order was stayed pending ac- 
tion upon the petition to be filed. The time for filing has expfred 
and no such petition has been filed. Accordingly, the stay order 
of February 29, 1972, is vacated and the order of February 3, 
1972, is reinstated. Complainant has filed notice that the award 
has been satisfied. 


(No. 14,581) 


TRIPLE E PRODUCE CorpP. v. HILLS SUPERMARKETS, INC., t/a HILLS. 
PACA Docket No. 2-1477. Decided May 30, 1972. 


Petition for reconsideration dismissed 


As the order of March 28, 1972 (31 A.D. 449) is supported by the evidence 
and by the law applicable thereto, complainant’s petition for reconsidera- 
tion is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 449a et seq.), an 
order was issued March 28, 1972, dismissing both the complaint 
and counterclaim. A copy of the order was served upon each of 
the parties. In a letter dated April 3, 1972, complainant requested 
an extension of time within which to file a petition for recon- 
sideration. On April 6, 1972, an order was issued extending the 
time for filing to April 24, 1972, and staying the order of March 
28, 1972, pending the issuance of a further order herein. The 
petition was timely filed. 


Upon reconsideration of the order of March 28, 1972, we find 
that all the matters set forth in complainant’s petition were 
thoroughly analyzed and considered at the time of issuance of 
such order. In our opinion the order is supported by the evidence 
and by the law applicable thereto. Accordingly, complainant’s 
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petition is hereby dismissed without prior service upon respond- 
ent. The order of March 28, 1972, is hereby reinstated. 


Copies of this order shall be served upon the parties. 


(No. 14,582) 


BRUCE CHURCH, INC. v. LEONARD O’DAY COMPANY. PACA Docket 
No. 2-2077. Decided May 30, 1972. 


Adjustments—Failure of buyer to disclose that inspection covered 
only small portions of load 


Where complainant agreed to reduce the prices of two loads of lettuce as 
a result of respondent’s failure to disclose that the Federal inspections 
covered only small portions of the loads, complainant is not bound by 
the agreement and respondent is liable for the amount claimed. 


George S. Whitten, Presiding Officer 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
a reparation award against respondent in the amount of $626.20 
in connection with two truckloads of lettuce shipped to respondent 
in interstate commerce on or about March 16, 1970. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complant was served upon respondent, who filed an answer there- 
to, denying liability. 


Since the amount claimed as damages does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Under this procedure the 
verified pleadings of the parties are considered a part of the 
evidence in the case, as is the Department’s report of investiga- 
tion. In addition, complainant filed an opening statement, re- 
spondent filed an answering statement and complainant filed a 
statement in reply. Each party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Bruce Church, Inc., is a corporation whose 
address is P. O. Box 599, Salinas, California. 


2. Respondent is an individual, Leonard O’Day doing business 
as Leonard O’Day Company, whose address is P. O. Box 538, 
Glendale, Arizona. At the time of the transactions involved 
herein, respondent was licensed under the act. 


8. On or about March 16, 1970, in the course of interstate 
commerce, complainant orally contracted to sell to respondent two 
truckloads of lettuce, 2 dozen size, 85 percent U. S. No. 1 or 
better, at an agreed price of $1.35 per carton, plus $0.25 per car- 
ton for vacuum cooling, f.o.b. shipping point Yuma, Arizona. 


4. The contracts between the parties were negotiated by a 
broker, John Gillarde of The Gillson Brokerage Co. Inc., Salinas, 
California. 


5. On March 16, 1970, pursuant to the foregoing contracts, 
complainant shipped 763 cartons of lettuce from Yuma, Arizona, 
to respondent at Baton Rouge, Louisiana, via Franks Truck and 
816 cartons of lettuce from Yuma, Arizona, to respondent at 
Mobile, Alabama, via Palomo Truck. On March 23, 1970, com- 
plainant sent respondent invoices on the two shipments for 
$1,220.80 and $1,305.60, respectively. 


6. On March 20, 1970, the shipment of lettuce via Franks 
Truck arrived at Baton Rouge, Louisiana, where 245 cartons were 
unloaded by Fred C. Ebel & Co. At 8:40 a.m. on March 21, 1970, 
a Federal inspection was made of the 245 cartons and the inspec- 
tion certificate reads in pertinent part as follows: 

“Products inspected: Iceburg type LETTUCE in cartons 
branded “Lucky Brand 2 Dozen Let- 
tuce Bruce Church, Inc. Main Office 
Salinas, Calif.” 245 cartons. 

“Condition of load: 165 cartons at 57 French Market 
Place and 80 cartons in cold storage 
room at 37 French Market Place. 

“Condition of pack: Generally tight in layers. 

“Temperature of product: In various cartons 40 to 44°F. 

“Condition: Serious damage by yellow to brown 
discoloration 13 to 20 heads per car- 
ton, average 72%, affecting midribs 
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and veins. Decay 1 to 4 heads per 
carton, average 10% Bacterial Soft 
Rot in various stages, affecting 2 to 
4 outer head leaves. 


“Remarks: Receiver states stock received by 
truck, and at his request inspection 
and certificate restricted to condition 
only. 


7. Upon the application of Fred C. Ebel & Co. a Federal dump 
certificate was issued showing that an inspection was made of 
119 cartons of lettuce at 55 French Market Place on March 27, 
1970, and the lettuce was found to have no commercial value 
because of decay in advanced stages. 


8. The shipment made via Palomo Truck to Mobile, Alabama, 
arrived on or after March 19, 1970. On March 23, 1970, at 6:15 
a.m. a Federal condition inspection was made of 160 cartons that 
had been unloaded at the warehouse of Fruit Distributing Com- 
pany. The Federal inspection certificate reads in part as follows: 



















“Products inspected & Iceberg LETTUCE in cartons printed 
distinguishing marks: “Lucky Brand 2 Dozen Lettuce, Bruce 
Church, Inc., Salinas, Calif.” In- 

spector’s count 160 cartons. 


“Condition of load and Stacked in cooler room at above loca- 


containers: tion. 
“Condition of pack: Tight. 
“Temperature of product: Not taken. 
“Condition: Heads or portions of heads not af- 


fected by condition factors are fresh. 
Wrapper Leaves: No decay affecting 
wrapper leaves only. Head Leaves: 
Serious damage by yellow to brown 
discoloration affecting midribs and 
veins 6 to 12 heads per carton, aver- 
age 35%. Decay 1 to 8 heads per 
carton, average 18% Bacterial Soft 
Rot affecting 1 to 3 leaves to entire 
head. 


9. On March 25, 1970, a Federal dump certificate was issued 
showing that 157 cartons of lettuce were inspected at the ware- 
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house of Fruit Distributiz~ Company and the lettuce was found to 
have no commercial value due to discoloration and decay. 


10. On or about April 1, 1970, respondent notified the broker 
of the condition of the lettuce in the two loads as revealed by the 
Federal inspections and requested an allowance. The broker 
relayed this information to complainant and was asked whether 
the inspections were of the entire loads. The broker replied they 
were, erroneously assuming this to be the case. Complainant 
offered a reduction of 50 cents per carton on the Franks load 
and 45 cents per carton on the Palomo load which offer respond- 
ent accepted. The broker confirmed this new agreement to com- 
plainant by telegram on April 5, 1970. 


11. On or about April 14, 1970, respondent paid complainant 
the reduced price of $839.30 on the Franks load and the reduced 
price of $938.40 on the Palomo load. Respondent also sent com- 
plainant copies of the Federal inspection certificates, including 
the dump certificates. 


12. On April 20, complainant notified the broker that the 
Federal inspections did not cover the entire loads. On May 9, 
complainant made demand on respondent, through the broker, 
for the balance of the original purchase price of all lettuce not 
covered by the inspections, being $259 for 518 cartons from the 
Franks load and $296.55 for 659 cartons from the Palomo load, 
or a total of $555.55. Respondent has not paid complainant this 
amount. 


18. The informal complaint was filed July 2, 1970, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
March 16, 1970, it sold to respondent by oral contract two truck- 
loads of lettuce, 2 dozen size, grading 85% or better, at the agreed 
price of $1.35 per carton, plus 25 cents for carton vacuum cool- 
ing. Respondent admitted this allegation. 


The documents attached to the formal complaint include a 
broker’s memorandum of sale issued by the Gillson Brokerage 
Co., Inc., on March 23, 1970, showing the sale by complainant 
to respondent, whose address is listed as “Baton Rouge”, of 
763 crates of lettuce f.o.b. The record does not include a broker’s 
memorandum of the other load. Other documents are two invoices 
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issued by complainant dated March 23, 1970, one for 763 cartons 
of lettuce, with Baton Rouge as the stated destination, and the 
other for 816 cartons of lettuce, with Houston, Texas, as the 
destination. The evidence does not show who hired the trucks 
or the names of the consignees. The report of investigation in- 
cludes a letter dated July 8, 1970, written by respondent to the 
broker which states “You know these loads are milk runs. There 
are usually from 5 to 7 receivers on these loads.” 


With this background we now turn to complainant’s position. 
The report of investigation includes a letter dated December 10, 
1970, from Dennis Gorman, assistant sales manager of complain- 
ant, to the Department which states “We took Mr. Gillarde for 
his word that these were full and complete inspections and that 
allowances would be granted upon receipt of said inspections.” 
Further, in the same letter he states “In summation, we feel that 
we were led to believe these inspections were for full loads and 
settled in good faith, however, since the opposite is true we de- 
serve to have payment in full for our merchandise.” In the formal 
complaint complainant seeks to recover $626.20, which is alleged 
to be the balance of the purchase price of those cartons not 
covered by the Federal inspections. Complainant in its opening 
statement states that the correct amount due is $555.55, being 
the balance of the purchase price of $748.70, less a deduction of 
$122.50 on 245 crates from the Frank’s load and a deduction of 
$70.65 on 157 crates from the Palomo load. 


John Gillarde stated in a letter to respondent dated May 9, 
1970, with reference to the Franks load, as follows: 


“At the time I received the Inspection from Whiteney, I 
assumed that the Inspection he gave me was for the entire 
load. 


“Now if this Inspection is not for the whole load and only 
on 245 cartons, then B. Church advises that they will only 
allow your customer an allowance of .50¢ per carton on 
245 cartons.” 


It is concluded from all of the facts that complainant agreed 
to reduce the prices of the two loads of lettuce as a result of 
respondent’s failure to disclose material facts that it had a duty 
to disclose, namely, that the Federal inspections covered only 
small portions of the loads. Complainant is therefore not bound 
by that agreement. Douglas v. Mutual Produce, 27 A.D. 776; 
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Hastings Potato Growers v. M. Singer’s Sons, 20 A.D. 734. Ac- 
cordingly, the rights of the parties will be determined under the 
original contract entered into on March 16, 1970. 


There is no question that respondent’s receivers unloaded the 
lettuce. This constituted an acceptance of both loads on respond- 
ent’s part, rendering respondent liable for the purchase prices, 
less the damages resulting from any breach of contract on com- 
plainant’s part. Respondent has the burden of proving by a pre- 
ponderance of the evidence both the breach and damages. 


It is respondent’s contention that the lettuce in both loads was 
abnormally deteriorated on arrival and therefore violative of the 
warranty of suitable shipping condition applicable to f.o.b. sales. 
Other than the Federal inspection certificates issued after arrival 
of the lettuce, there is little evidence concerning the condition or 
disposition of the lettuce in either load. Attached to the formal 
complaint are two statements presumably received by complainant 
from respondent. One is a statement dated April 20, 1970, from 
A. Maenza & Son, New Orleans, Louisiana, which indicates that 
165 cartons of lettuce were received from “Fred Ebel Brokerage 
OK Distributors” for handling on consignment. The statement 
reads: 


“Received 165 Lettuce Lucky brand Received a dump certifi- 
cate crates of 119 leaving a balance of 46 of which we sold 
for $38.00 for labor charge $28.80 and storage and commis- 
sion $9.20. 


Apparently, this has reference to the Franks load. The other 
exhibit to the formal complaint is an undated statement of Fruit 
Distributing Company, Inc., Mobile, Alabama, which reads as 
follows: 


“Your lot 2127 


Less 157 ctns Lettuce dumped in Mobile 2.60 $408.20 $1,224.00 
233 “ " m “ Pensacola 2.60 59.80 
= * . _ “ Jackson 2.60 72.80 
Government fee 12.00 
Dump fee 7.60 560.40 
663.60 


This statement seems to pertain to the Palomo load. These 
two statements are of no significance in the absence of some 
explanation. 
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Respondent urges that the lettuce not inspected could be no 
better than that inspected. It is unnecessary to consider this 
assertion for, even assuming that each load of lettuce was ab- 
normally deteriorated on arrival, respondent has failed to prove 
damages. The general measure of the buyer’s damages for breach 
of warranty in regard to accepted goods is the difference at the 
time and place of acceptance between the value of the goods 
accepted and the value they would have had if they had been as 
warranted. No evidence was submitted as to either value. 


In view of the foregoing, respondent is liable to complainant 
for the total purchase price of the two loads of lettuce, $2,526.40, 
less the amount paid, $1,777.70 or $748.70. Complainant, how- 
ever, has limited its claim to $555.55. The failure of respondent 
to pay to complainant the sum of $555.55 is in violation of section 
2 of the act. Reparation should be awarded complainant in that 
amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $555.55, with interest thereon 
at the rate of 8 percent per annum from May 1, 1970, until paid. 


Copies hereof shall be served upon the parties. 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 14,583) 
GIRAZIAN FRUIT Co., INC. v. JOSEPH NOTARIANNI & COMPANY. 


PACA Docket No. 2-2502. Order issued May 25, 1972, by 
Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 14,584) 


TOM LANGE OF MONETT, INC. v. C & F PRODUCE Co., INc. PACA 
Docket No. 2-2541. Reparation of $1,295 with 8 percent 
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interest from November 1, 1971, awarded complainant against 
respondent in order issued May 1, 1972, by Thomas J. Flavin, 
Judicial Officer. 


(No. 14,585) 


DELL’s POTATO COMPANY v. C & F PRODUCE Co., INc. PACA 
Docket No. 2-2542. Reparation of $7,281 with 8 percent 
interest from January 1, 1972, awarded complainant against 
respondent in order issued May 1, 1972, by Thomas J. Flavin, 
Judicial Officer. 


(No. 14,586) 


MCALLEN FRUIT & VEGETABLE Co. v. C & F PRODUCE Co., INC. 
PACA Docket No. 2-2543. Reparation of $5,799.80 with 8 
percent interest from December 1, 1971, awarded complainant 
against respondent in order issued May 1, 1972, by Thomas 
J. Flavin, Judicial Officer. 


(No. 14,587) 


TOBIASON POTATO COMPANY v. ROBERT C. ELLSWORTH FARMS. 
PACA Docket No. 2-2552. Reparation of $20,257.49 with 
8 percent interest from March 20, 1972, and interest on the 
original amount of $30,257.49 at 8 percent from June 11, 
1971, to March 20, 1972, awarded complainant against re- 
spondent in order issued May 5, 1972, by Thomas J. Flavin, 
Judicial Officer. 


(No. 14,588) 


F. H. HoGUE PRODUCE Co. v. C & F Propuce Co., INc. PACA 
Docket No. 2-2565. Reparation of $5,222.40 with 8 percent 
interest from January 1, 1972, awarded complainant against 
respondent in order issued May 17, 1972, by Thomas J. Flavin, 
Judicial Officer. 


(No. 14,589) 


RALA SINGH FARMS v. C & F PRODUCE Co., INc. PACA Docket 
No. 2-2566. Reparation of $2,708.50 with 8 percent interest 
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from January 1, 1972, awarded complainant against respond- 
ent in order issued May 17, 1972, by Thomas J. Flavin, 
Judicial Officer. 


(No. 14,590) 


SHELLEY PotaTo, INC. v. C & F PRoDUCE Co., Inc. PACA Docket 
No. 2-2567. Reparation of $1,287.50 with 8 percent interest 
from February 1, 1972, awarded complainant against re- 
spondent in order issued May 17, 1972, by Thomas J. Flavin, 
Judicial Officer. 


(No. 14,591) 


R. T. ENGLUND COMPANY v. NEIMAN Bros. PACA Docket No. 
2-2568. Reparation of $9,003.96 with 8 percent interest from 
October 1, 1971, awarded complainant against respondent in 
order issued May 17, 1972, by Thomas J. Flavin, Judicial 
Officer. 


(No. 14,592) 


R. T. ENGLUND COMPANY v. NEIMAN Bros. PACA Docket No. 
2-2569. Reparation of $2,779.51 with 8 percent interest from 
November 1, 1971, awarded complainant against respondent 
in order issued May 18, 1972, by Thomas J. Flavin, Judicial 
Officer. 


(No. 14,593) 


PHELAN & TAYLOR PRODUCE COMPANY, INC. v. NEIMAN BROS. 
PACA Docket No. 2-2570. Reparation of $8,075.80 with 8 
percent interest from January 1, 1972, awarded complainant 
against respondent in order issued May 18, 1972, by Thomas 
J. Flavin, Judicial Officer. 


(No. 14,594) 


FRESHPICT Foops, INC. v. NEIMAN Bros. PACA Docket No. 
2-2571. Reparation of $3,819 with 8 percent interest from 
October 1, 1971, awarded complainant against respondent in 
order issued May 18, 1972, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 14,595) 


SUNNY FARMS, INC. v. MELVIN OLSEN PRopDUCE. PACA Docket 
No. 2-2577. Reparation of $2,057.90 with 8 percent interest 
from July 1, 1971, awarded complainant against respondent 

in order issued May 19, 1972, by Thomas J. Flavin, Judicial 

Officer. 







(No. 14,596) 









VELVET TOMATO CORPORATION v. LORENZO’S PRODUCE Co. INC. 
PACA Docket No. 2-2576. Reparation of $1,658 with 8 per- 
cent interest from September 1, 1971, awarded complainant 
against respondent in order issued May 19, 1972, by Thomas 
J. Flavin, Judicial Officer. 








(No. 14,597) 









TRICAR SALES, INC. v. B. A. “AL” GARDNER. ..PACA Docket No. 
2-2575. Reparation of $2,904 with 8 percent interest from 
June 1, 1971, awarded complainant against respondent in 
order issued May 19, 1972, by Thomas J. Flavin, Judicial 


Officer. 








(No. 14,598) 









W. A. WHITE BROKERAGE COMPANY v. BIANCO FRUIT Corp. PACA 
Docket No. 2-2574. Reparation of $378 with 8 percent in- 
terest from November 1, 1971, awarded complainant against 
respondent in order issued May 19, 1972, by Thomas J. 
Flavin, Judicial Officer. 








(No. 14,599) 









MUIR-ROBERTS CO. INC. v. ORGANIC SUPPLIERS, INC. PACA Docket 

No. 2-2573. Reparation of $1,677.50 with 8 percent interest 
From December 1, 1971, awarded complainant against re- 
spondent in order issued May 19, 1972, by Thomas J. Flavin, 
Judicial Officer. 








(No. 14,600) 










CHIQUITA BRANDS, INC. v. SAM PERCONTE & SONS, INC. PACA 
Docket No. 2-2561. Reparation of $37,649.20 with 8 percent 
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(No. 14,606) 


HARVEY SCHWENDIMAN v. P. G. SACKENREUTHER. PACA Docket 
No. 2-2590. Reparation of $655.60 with 8 percent interest 
from May 1, 1971, awarded complainant against respondent 
in order issued May 31, 1972, by Thomas J. Flavin, Judicial 
Officer. 


(No. 14,607) 


B. & K. PRODUCE Co. INC. v. BASIL BAGWELL. PACA Docket No. 
2-2591. Reparation of $319.18 with 8 percent interest from 
August 1, 1971, awarded complainant against respondent in 
order issued May 31, 1972, by Thomas J. Flavin, Judicial 
Officer. 


(No. 14,608) 


BREWSTER MUTUAL GROWERS ASSN. v. MISSION PAK INDUSTRIES, 
Inc. PACA Docket No. 2-2592. Reparation of $5,641.31 
with 8 percent interest from January 1, 1972, awarded com- 
plainant against respondent in order issued May 31, 1972, 
by Thomas J. Flavin, Judicial Officer. 


(No. 14,609) 


WENATCHEE WENOKA GROWERS ASSOCIATION, INC. v. MISSION PAK 
INDUSTRIES, INC. PACA Docket No. 2-2593. Reparation of 
$1,105 with 8 percent interest from January 1, 1972, awarded 
complainant against respondent in order issued May 31, 1972, 
by Thomas J. Flavin, Judicial Officer. 


COURT DECISION 


REESE SALES COMPANY v. CLIFFORD M. HARDIN, Secretary of 
Agriculture. March 31, 1972. 


UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


On Petition for Review of an Order of the Secretary of Agriculture 
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Before: HUFSTEDLER and KILKENNY, Circuit Judges, and 
SMITH, District Judge.* 


KILKENNY, Circuit Judge: 


Petitioner seeks a review of a final order of the Secretary of 
Agriculture revoking its license issued pursuant to the Perishable 
Agricultural Commodities Act, 7 U.S.C. § 499, et seq. 





FACTS 


On April 17, 1969, petitioner, a licensed dealer under the Act, 
was notified by letter that the Department of Agriculture had 
received numerous complaints about its failure to comply with the 
provisions of the Act and promptly pay for purchases of fruit 
and vegetables. The letter listed twenty-six instances involving 
nine sellers. The letter notified petitioner that such violations 
could result in a revocation or suspension of its license,! fixed a 
time limit for making explanations why disciplinary action 
should not be instituted, and invited a response.? Petitioner 
failed to respond to the invitation extended in the letter. 


On June 3, 1969, a formal complaint was filed against peti- 
tioner, a Washington corporation, charging that during the period 
between October 23, 1967, and January 12, 1968, petitioner had 
accepted commodities from nine separate sellers in twenty-six 
separate transactions and that petitioner had failed to make full 
payment for the agreed prices. The unpaid amounts totalled 

$19,059.08. Additionally, the complaint charged that the twenty- 
\ six instances of failure to make full and prompt payment consti- 
tuted repeated and flagrant violations of the Perishable Agricul- 
tural Commodities Act [7 U.S.C. § 499b], and that the penalty 
which was warranted was that set out in 7 U.S.C. § 499h. 
Finally, the complaint notified petitioner of the rules of practice 
which provide that the failure to answer the complaint within 
twenty days after service constituted an admission of each of 





*The Honorable Russell E. Smith, United States District Judge for the District of 
Montana, sitting by designation. 

1“Failure to make full payment promptly of the agreed purchase prices for fruits 
and vegetables purchased in interstate commerce are violations of Section 2 of the 
Act. Such violations are sufficient grounds for instituting disciplinary action which 
could result in the revocation or suspension of your license.” 

2“You are afforded this opportunity to furnish us with any explanation that you 
may have and any reason why such disciplinary action should not be instituted against 
you. Your acknowledgment [sic] of this letter and your comments and explanations 
pertaining to the above should reach this office by May 1, 1969.” 
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the allegations of the complaint and a waiver of a hearing.’ . On 
the same day, the respondent, by certified mail, mailed to peti- 
tioner a copy of the complaint, together with a copy of the rules 
of practice governing proceedings under the Act.* 


Petitioner did not answer the complaint. Accordingly, the 
hearing examiner adopted as his findings of fact the allegations 
of the complaint, and concluded that the violations were repeated 
and flagrant and that petitioner’s license should be revoked. The 
recommended decision was served on petitioner, who was per- 
mitted twenty days in which to file exceptions. None were filed. 
Consequently, on September 3, 1969, the judicial officer issued a 
final decision and order adopting the recommended decision and 
proposed order of the hearing examiner. Thereafter, petitioner 
filed a petition for rehearing and reconsideration of the order, 
challenging the correctness of a number of findings and asserting 
that the amounts owing had, of that date, been paid. The only 
reason given for his failure to respond to the complaint was the 
pressure of business. In response, the complaint counsel empha- 
sized that petitioner had defaulted in one other disciplinary pro- 
ceeding, as well as in ten reparation proceedings, including eight 
of the defaults charged in the complaint. 


37 C.F.R. § 47.8. 


“(a) Filing and service. Within 20 days after service of the formal complaint, 
unless extension of time has been requested and granted, the respondent may file 
with the Division, an answer, in triplicate, signed by the respondent or his attorney. 
A copy of the answer shall be served upon the complainant by the Division as pro- 
vided in § 47.4.” 

“(c) Failure to file answer; effect of. Failure to file an answer within the time 
prescribed shall constitute a waiver of hearing and an admission of the facts alleged 
in the complaint. If the facts deemed admitted are considered insufficient to support 
the amount of reparation sought, the proceeding shall continue on the question of 
damages only.” 

4“A complaint under the Perishable Agricultural Commodities Act, 1930, as amended, 
has been received and filed against you by the Director of the Fruit and Vegetable 
Division, Consumer and Marketing Service. A copy of the complaint is served upon 
you herewith. 

“Bnelosed is a copy of the rules of practice governing proceedings under the Act. 
In accordance with these rules of practice, you will have 20 days after the receipt 
of this letter within which to file with this office an answer, in triplicate. Unless you 
wish to admit all of the allegations of the complaint, in which case your answer 
should so state, your answer should contain a definite statement of the facts which 
constitute the grounds for defense, and should specifically admit, deny, or explain 
each of the allegations of the complaint. Failure to file an answer to, or plead 
specifically to, any allegations of the complaint shall constitute an admission of such 
allegations. 

“Within the same time allowed for the filing of the answer, you may, if you wish, 
request an oral hearing. Failure to file such a request will constitute a waiver, 
on your part, of oral hearing, and the issues may be decided, in that event, in 
accordance with the shortened procedure prescribed in section 47.38 of the rules 
of practice.” 
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After summarizing the arguments made by petitioner and the 
complainant’s reply, including the history of prior reparation and 
disciplinary proceedings in which petitoner had defaulted, the 
judcial officer concluded : 


“(Petitioner] has not presented a convincing case for re- 
hearing or reconsideration. The fact that after reparation 
orders were issued and after the license was ordered revoked 
in this proceeding, respondent [petitioner here] for the first 
time made efforts to pay does not absolve it from failing to 
pay fully and promptly as required: by Section 2 of the act.” 
(7 U.S.C. § 499b (4)). 


Shortly thereafter, the judicial officer issued an order dismis- 
sing the petition for rehearing. 


ISSUES 
Did Judicial Officer Err in Refusing to Reopen Proceedings? 


We commence with the premise that the judicial officer may 
grant reconsideration of a final decision only on a showing of 
error, and he may refuse to grant reconsideration if he concludes 
that the questions raised by the petition have been sufficiently 
considered in the issuance of the order. 7 C.F.R. § 47.42(a). He 
may order a hearing reopened to take further evidence only upon 
a showing of good reason why the evidence was not adduced at 
an earlier hearing. 7 C.F.R. § 47.42(b). 


It has been uniformly held that rehearings before administra- 
tive bodies are addressed to their own discretion. Only a show- 
ing of the clearest abuse of discretion can sustain an exception to 
that rule. United States v. Interstate Commerce Commission, 396 
U.S. 491 (1970) ;United States v. Pierce Auto Freight Lines, 327 
U.S. 515 (1946) ; Interstate Commerce Commission V. Jersey City, 
$22 U.S. 503 (1944) ; Alaska Steamship Co. v. Federal Maritime 
Commission, 356 F.2d 59 (9th Cir. 1966). 


The stated reason for failing to answer the charges until after 
the final decision was rendered, was that the president of peti- 
tioner was preoccupied with business matters and “. . . apparently 
[let the matter get] away from him.” We ask what could be more 
pressing business than a pending action which threatened revoca- 
tion of the license under which the business was operated? 
Clearly, the judicial officer’s conclusion that the reason given for 
reconsideration was not convincing, would not amount to an abuse 
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of discretion. For that matter, on the record before us, the 
judicial officer had no alternative. Moreover, there is no sub- 
stance to petitioner’s claim that its payment in September of 1969 
of money owed to the sellers from November, 1967, through Jan- 
uary, 1968, constituted a valid excuse and reparation for “failing 
to pay fully and promptly” as required by Section 2 of the Act. 


Petitioner’s argument that the interjection into these proceed- 
ings of the history of prior violations requires us to overturn the 
judicial officer’s order denying the petition is, likewise, without 
merit. It is clear that even though the prior violations had never 
been referred to by the complainant, the petition for rehearing 
would, nevertheless, have been denied. This is made evident by 
the officer’s order dismissing the petition in which he concluded 
that there was no clear or convincing case for rehearing, that 
late payment did not fulfill the requirement of prompt payment, 
and that the violations referred to in the complaint were re- 
peated and flagrant. It is only when an agency has decided a 
case on a basis other than that on which it was brought, does 
petitioner’s rule apply. Rodale Press, Inc. v. F.T.C., 407 F.2d 
1252, 1258 (D.C. Cir. 1968). Here, the record demonstrates that 
the petition was denied on the basis of the allegations in the 
original complaint. 


JUDICIAL REVIEW OF ORIGINAL ORDER 


Aside from the review of the order dismissing the petition for 
rehearing, petitioner would have us review the original decision 
of the judicial officer in (1) holding that the twenty-six viola- 
tions of the Act by petitioner were repeated and flagrant, (2) 
basing his conclusions on the factual allegations contained in the 
complaint without supporting evidence, and (3) failing to comply 
with certain procedures prior to issuing the license revocation 
order. We previously mentioned that under 7 C.F.R. § 47.30(b) 
and (c), the failure to answer the complaint constituted an ad- 
mission of each of the allegations and a waiver of a hearing. 
Petitioner made no attempt to file exceptions to the examiner’s 
initial decision and made no request for an oral argument before 
the judicial officer. 


In these circumstances, we hold that the doctrine of exhaustion 
of administrative remedies and the related rule that issues not 
effectively presented to an administrative agency bar the peti- 
tioner from raising these points on review. Federal Communica- 
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tions v. Schreiber, 381 U.S. 279, 296-297 (1965) ; United States 
v. Tucker Truck Lines, 344 U.S. 38 (1952). It is only when the 
agency lacks power or jurisdiction to proceed that the action of 
an agency can be challenged on review, in the absence of a timely 
objection. United States v. Tucker Truck Lines, supra, p. 38. On 
the basis of the complaint before us and the procedure followed 
in serving the complaint, as shown by the record, we hold that 
the juidicial officer had power and authority to enter the order 
revoking petitioner’s license. Consequently, the petitioner having 
failed to answer, or otherwise respond to the charges in the com- 
plaint, cannot here attack the challenged order. 


OTHER CONTENTIONS 


Despite our conclusions just stated, we have proceeded to 
analyze petitioner’s other contentions and cited authorities, in- 
cluding those urged in the brief of Amicus Curiae. The arguments 
are not persuasive and, as we read them, the authorities are not 
in point. Clearly, the action of the Judicial Officer in holding that 
the twenty-six separate violations of the Act resulting in $19,- 
059.08 in unpaid accounts constituted repeated and flagrant viola- 
tions of the Act, was not erroneous. Since the violations did not 
occur simultaneously, they must be regarded as “repeated” viola- 
tions. Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir. 1967), cert. 
denied, 389 U.S. 835 (1967). The mere lumping of the acts into 
categories did not conceal their number, nor mask the willfulness 
of the acts. Eastern Produce Co. Vv. Benson, 278 F.2d 606 (3d 
Cir. 1960). The admitted allegations of the complaint manifestly 
support the officer’s conclusion that the violations were “flagrant”. 
Zwick, supra, p. 115. 


The record before us refutes petitioner’s argument that re- 
spondent failed to comply with the procedural provisions of 5 
U.S.C. § 558(c). 


The Petition for review is DENIED. 
The Order of the Secretary is AFFIRMED. 





SUBJECT INDEX OF AGRICULTURE DECISIONS 
MAY 1972 
AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
CLASSIFICATION 


Of milk shipped beyond a designated area (300 mile zone)... 
Reclassification from Class II to Class I 


EVIDENCE 


Documentary, absence of 


JURISDICTION 
Authority to classify milk 


LEASING ARRANGEMENTS 
Producer-handler status not established 


PRODUCER HANDLER 


Status not established, production facilities not under 
exclusive control and at sole risk 


PACKERS AND STOCKYARDS ACT, 1921 


CONSENT ORDER—Cease and desist: 


Failure to deposit shippers’ proceeds promptly 
Failure to pay when due 


631 
Market agency 641 


Packer ......... een a ect iia ete anatase etn 623, 627 
Purchasing while insolvent 


Sale of consigned livestock to employees, ete. .........cscccesseseeee. 629 


CONSENT ORDER—Suspension of registration 


7-day suspension for violation of recordkeeping and 
Payment requirements 


Payment to consignors on basis other than actual 
sale price i 





SUBJECT INDEX OF AGRI. DECISIONS, MAY 1972 81 A.D. 
Packers and Stockyards Act, 1971—Cont. 


CORPORATION 
Not indebted as an alleged successor 


DAMAGES 


Failure to deliver 


FAILURE TO DELIVER 
Buyer not indebted as an alleged successor 


SUPPLEMENTAL ORDER 
ie CNET ac ncssenstnnintstietnitnisenninsninnann ecient sae 643 
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ADJUSTMENTS 


Buyer failed to disclose that inspection covered only 
small portions of loads 


CROP HARVESTING 


Deterioration 
Failure to establish 
Market news reports 


INSPECTION 


Failure to disclose that inspection covered only small 
portions of loads 


JURISDICTION 
Timely informal complaint 


NOTICE 
Untimely 


RECONSIDERATION 


Petition for, dismissed 





81 A.D. SUBJECT INDEX OF AGRI. DECISIONS, MAY 1972 
Perishable Agricultural Commodities Act, 1930—cont. 


REOPENING AFTER DEFAULT 


STAY ORDER (disciplinary) 


Pending outcome of court appeal by former corporate 
officer of DeVita Fruit Co., in Quinn v. Butz, re 
collateral consequences 


STAY ORDER VACATED (discipilinary) 


After court decision affirming default order revoking 
SPI: CE TN I COI. cxsissseniicitersscensinansearieciaiiinens 


STAY ORDER VACATED (reparation) 


Petition for reconsideration not filed...............ccccccsssessssessssesees. 


SUITABLE SHIPPING CONDITION 


x U. S. GOVERNMENT PRINTING OFFICE: 1972—481-843/12 
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